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Action in General. 


ROVER and 4ſſumpfit don't lie to- 
gether in one Action. Levinz Re- 
ports, 3 Fart 99. Bage againſt Bro- 
muel. If the Original be in one 

County, and the Declaration in another, tis 
againſt the Defendant, but not againſt 
the Bail. Adjudged upon a Scire fac. againſt 
the Bail. Ib. 2. 35. Tates againſt Plaintin. 
Indebitatus Aſſumpſit for Goods fold and de- 
liver d; the Sale was in Kent, and the Deli- 
very in London. Where the Matter conſiſts of 
two Parts in ſeveral Counties, the Plaintiff may 
lay his Action in which he pleaſes. Fenris 5 
1 Part 344. Anonymus. f 
In an Action upon the Caſe in tbe Naur 
of a Conſpiracy, it was reſolved, That tho 
when the Matter ariſes in ſeveral Counties, 
the Plaintiff may lay his Action in either of 
them; yet if there be like to be no indifferent 
Tryal in the Place where tis laid, the Court 
may change the Venue, tho' the Plaintiff be a 
Peer. Yentris 1 Part 364. The Earl of Shafiſ- 
bury againſt Graham, and Others, 


5 An 


2 Action upon the Cale. 


An Attorney has Priviledge to lay his Action 
in. Midaleſex, becauſe of his Attendance. Ven. 
tris 2 Part 47. Anonymus. 


kom dn 


Action upon the Caſe. 
For Slander. 
Words in Courſe of Fuſticc. 


N a Cauſe brought in a proper Court, am 
Action doth not lie againſt rhe Parties for 
ſcandalizing the Witneſſes, nor againſt the 
Witneſſes for ſcandalizing the Parties; as to 
ſay, That he is a Bankrupt ; or that he was 
perjur'd at ſuch Aſſizes; or that there is not 
a Word true in that Affidavit, for it is in the 
Courſe of Juſtice. Rolls Abridement 33. B. 1,2. 
3. C. 3. The fame Law if aCounſellor (peaks. 
fach Words, &c. 87 M. 1,2, 3. | 
An Action doth not lie, if a Bailiff, tho' he 
be not compell'd by Proceſs, makes a falſe Af. 
fidavit, that the Party taken by him upon Pro- 
cels in Chancery reſcued limſclf, upon which 
the Party is committed, for the Affida vit was 
made in a legal Courſe: 1b. 33. C. 2. | 


Actin upon the Caſe. 3 


1 


Where the Spiritual Court hath c ones 


10 Acti on e. 


Whore, and Wos unn Rolls A 34 
D. 1. 

He hath Baſtards. 7, 34. D. 2, 37. 5. 20. 

She hath Baſtards. hb. 36. P. 11, 37. D. 
19, 38. D. 23. 

Bawd. 7. os 2 5. H. 20. 

Baſtard. 7b. 37. 15 | 
Symoniſt; for by Sy mony the Patron 
only to ſee the Preſentation, pro hat vice by the 
Temporal Law. I. 38. P. 24. 

Recuſant. 76. 38. D. 24. 

If a Parſon pronounces in the Church the 
Plaintiff Excommunicated, who is not Excom- 
municated ; an Action lies, for it is a great 
Scandal, and Malicious. Iz 37. P. 1. 


here the Spiritual Court hath C andſens, 
if the Words may occaſion a Temporal 
Loſs, an Action lies. 


Lols of Marriage. Rolls Abr. 34. 
D. 4, 5. 6, 8, 10. eee 
cular Marriage. * 36. D. 12. 


B 2 Loſs 
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4 Action upon Caſe. 


Loſs of the Society of Neighbours by a Wo- 
man who hath Wooers. 7b. 35. D. 7. : 
lf the Defendant faith, That che haſtard may 
be any Charge to the Pariſh, or it appears 
that he intended ir, for the Statute 18 Eliz. 
cap. 3. provides Puniſhment. Jb. 37. D. 19, 20. 
A common Whore, or Bawd, ought to be Cart- 


ed by the Cuſtom of Lon don. Ib. 36. D. 13, 14. 
To ſay a Man is a Baſtard, that has Land 


by Diſcent. Ib. 37. D. 16. But not before he, 
hath ic in the Time of his Anceſtor. 7b. 37. 
D. 18. 38, D. 22. Unleſs the Declaration be, 
that the Anceſtor intends to dilinheric him. 
N D. 22. CET 
If it appears that he intended him a Recuſant, 
according to the Statute, J. 38. D. 24. 

He has a Baſtard of a Miniſter, by which he 
loſeth a Chaplainſhip. Levinz 1 Part 248. Payne 


againſt Beaumorris. 


She was with Child by S. by which ſhe was 
in the Diſpleaſure of her Parents, and in Dan- 
gar of being put out of their Houſe, not Action- 
able. Levinz 1 Part 261. Barns againſt Strudd. 
And the Caſe in Rolls 35. Action for ſaying, 
She was with Child, by which ſhe loſt the So- 
ciety of her Neighbours, was held not to be 
Law: But 3 Cre. 639. She had a Child, and if 
ſhe have not a Child, ſhe has made it away; may 
be Law, becauſe it imports Felony: But Note, 
Loſs of Marriage is laid alſo in that Action. 
She was with Child by 7. S whereof ſhe 


miſcarried; and concludes, that by reaſon 
thereof 


— 
1 — _ 


Action upon the Caſe. 3 


thereof ſhe was ſo brought into her Father's 
Diſpleaſure, that he turn'd her out of Doors, 
and that ſhe was brought within the Penalty of 
the Statute of 18 Eliz. Nor Actionable, unleſs 
a ſpecial Dammage has been alledg'd, as to ſay, 
ſhe had loſt her Marriage. Ventris 1 Part 4. 
Barnes againſt Bruddell. 


| General V ords, no Afton 1 


Rogue. Rolls Abr. 43- 0 7. 
Bankrupt. I. 44. H. 6. 
Common Barretor. 16. 44. H. 7. 
Pimp. Ib. 44. H. 7. 

Witch. V. 44 H. 14. 45. H. 1 A8. 
And a very ſtrong Witch. 7b. 45. H. 21. 

Sorcerer. 4b. 45. H. 17. it 

Inchanter. Db. 45. H. 17. "I 

He hath the Falling-Sickneſs. 7b. 44. H. 5. 

He hath forſworn himſelf. J. 39. H. 5 

He hath took a falſe Oath. 7b. 42. F. 28, 

Thou haſt done that thou deſerveſt to be 
hang'd. Db. 43. 6. 4. 5. 

You are no true Subject to the King. Ib. 
43: C. 6. 

Thou art a Witch; I will ma thee ſay, 
God ſave my Mare. I was forc'd to have my 
Mare charm'd for thee; for the laſt Words 
ought to be conſtrued to prevent Witchcraft, 
Youarea Witch, and I will have you ſearch'd, 
ir ſhall be intended for his Satisfaction. Ih, 
46. H. 30. 


9 T * 


B 3 Rogue, 


Action upon the Cale. 
Rogue, or cozening Rogue. I. 62. V. 24. 


Knave, or cheating cozening Knave. Jb. 62. 
m 25s.” | 


6 


„ here tbe Words touch Life or Member, 
an Action lies. 


Clipper, * ſhall be hang d for it. Levin 
3 Part 166. Walter againſt Beaver. 

Clipper, and thy Neck ſhall pay ſor it. B. 
Nuden againſt Micocke. 

Witch, and 1 will make thee ſuffer for it. 
bh. 94 Stephtns againſt Corben. 

"Winch, and I will hang you for it. Leving 
1 Part 255. Shagter againſt Davies 
Thief, for thou han ſtolen, Cc. Rolls Atr 
42. G. 1. 2. 

Felon. 1b. 43. G. 3. 

Branded Rogue. 16. 43. G. 8. 

| Rogue of Record at O. 7b. 43. G. 9. 

He did Treaſon in the Lom Countries. Ib. 6 5 
1 2. 

"Thou haſt deſerv'd to be hang'd, for when 
thou waſt retain'd to ſerve thy Prince, thou 
didſt run away from thy Captain. No Action 
lies, for it does not appear that he ſaid, that 
he was preſs d ro ſerve, and receiv'd Preſs- Mo- 

ney. . 63. V. 33. 
Vou are a Pick pocket, you pick d my 
Pocket, and took away my Money, and I will 
juſtifie it: Theſe Words are not Actionable. 
Levanz 


) 
Action upon the Caſe. 7 
Living 2 Part 5x. Watts againſt Rymes, Cen- 
avis 1 Part 213. Anonymus. © | 

Thou haſt ftolen as much — 

Maſter's Houſe as is as big as a Houſe. It 
ought to be intended Lead there lying; but if 
the Words had been, Stole off my Maſter's 
Houſe, it might be Lead fix d to the Freehold 
that cover d the Houic. Levinz x Part 156. 
Ering againſt Street. 

Thou haſt receiv'd ſtolen Goods, and knew 
they were ſtolen. 4. S., ſtoĩe them, and thou 
wert Partner with her. I he firſt Words not A- 
ctionable, for they might admit of a juſtifiable 

Conſtruction, as if the Goods were waiyeds 
bur the laſt were held ſufficient, for Partner 
with her, muſt intend Partner in the Felony. 
Ventris 1 Part 18. Anonymus. | 

He hath broke Three or Four of his Father's 
Ribs, of which he ſhortly after died, and 1 
will complain to a Juſtice of him; he may be 
hang'd the Murther , tho' it were 
Twenty Years ſince. Taking all the Words 
together, the Defendant muſt neceſſarily intend 
2 murd'rous Killing; and far the not averting 
that he was dead, the Action lies, unleſs it ap- 
pears upon the Record that the Party is alive. 
Ventris 1 Part 117. Philips againit Kingſton. 

An Action lies for charging a Man with Fe- 
lony generally, without mentioning any Felony 
in particular. Ventris 1 Par 264. Anonywus. 


B 4 He 


Action upon the Caſ*. 


8 
He wou'd have given D. Money to have 
robb'd G's Houſe, and he did rob the Houſe; 
an Action lies as was adjudged, where the 
Words were, He lay in wait to rob. And the 
Court ſaid, the Words might be conftrued, that 
the Flaintiff offer d D. — and he refuſing 
it, the Plantiff robb'd the Houſe himſelf. Len. 


tris 1 Patt 323. Anonymus. 


Where the W ords may occaſion C Mirae 
Puniſhment or Fine, an Action lies. 


He ſtole a Thing which is aal Petit: Largeny 

Rolls Abr. 43. H. 1,2. 

* He is forſworn, and his Oath is up- 
on Record; Ib. 42. F 29. 
Forſworn in a Court of Record generally 

Tb. 42. F. 2.6. 5 X 
yy" in a Court of Rejond (haviog Re- 

Forence to an Oath not upon any Iſſue) for it 

was an Offence at the Common Law. 2b. 41 

F. 24. 42, F. 27. 39. KE. 3. | 
\ The Chancery is a Court of Record. 1h. 

4. F. 18. | | 
In Chancery, (i e.) in the Court of chancen 

Ib. 4t. F. 20. 

In his Anſwer in "A 2 40. E. 16. 

Before the Council of the Marches of Wales; 

thoꝰ it was objected, That this Court cannot take 

Notice of that Council. 16. 40. F. 10. 


In 


Action upon the Caſe. 

In the Ecclefiaſtical Court, for it is known. 
2 40. K. 

At the Aſſizes, having Rene to an Ie, 
and Evidence there given. I. 41. #,22.- Bur 
otherwiſe if it be ſaid at the Aſſtacs ocncrably, 
without averring that it was at a Tryal, or 
before the Court or Jury. . 42. H 29. 

In B's Bill, if the Plaintiff ſhews in the De- 
claration, a Suit in n c. 1b. 4. 
Fe IFs 7173: 

"Before. V. J aſtice of B. R. And the Oath 
taken upon the 8 2 in B. R. a · 
gainſt a Defendant. 1b. 38. E. 1, 1 

In Leake Court, the Plainciff ought to new 
that it is ſuch a Court as can compell one to 
ſwear. 16. 39. F. 7. And waſt indicted, and 
haſt compounded for it. 7b. 40. F. 8. And 
Iwill fer thee on the Pillory. J. 40. F. II. 

He did forſwear me 40 5. monk of Tythe in 
Canterbury Court; The Plaintiff ought to ſhew - 
in what Court, or before what Judge, and that 
the judge had Authority to hold Plea of n 
16. 40. E TI2J. 
ln that Action chaving Communication, ce ) 
if the Plaintiff ſhews, that at the Court Baron 
of G. held at S. it ought to be alledg'd, that 
S. is in G. and allo that he was ſworn about a 
Matter pertinent to the Iſſue. I. 40. F. 13. 
But Quere, if a Court Baron be within the * 
tute. 5 Elia. 

In a Court Baron an Action does not tlie, 
for i it is not of Record. 7b, 40. F.19. But En- 


quite 


10 Action upon the Caſe. 
Pi of theſe two - 3 3 for in Sy- 
1. 1. 454 it is reſolv'd, That it is at 
che Common Law, and indictable. 0 
Forſworn. For he (wore, that the Wood was 
worth 40 s. where it was dear of 13 5s. the A- 
ction Gb not lie, for chat · he does not ſay di- 
rectly that it was not worth 405.16; 40. F. 14. 
-- Subornation. Ih. 41. F 21. Ok a Jary as. 
Ih, 41 E. 13. n 
1 tho' not within the Statute 5 Elis 
As to ſay of any Man ly, he 
bach * ed a: Writ. 1b. 65. J. 2. He hath 
forged = King's Evidence, and I would not 
be in his Coat for 10004, Is found geacrally. 
Ib. 65. J. 4. 

This is B's writing, and be hath forged chis 
Warrant; an inuendo will not ſupport the A- 
ction, the Word Warrant alone being of an 
uncertain Senſe, and the Matter of the Action 
ſhall not be inlarged or aſcertain'd by the inu· 
endo. IB. 66. T. 1. 

_ - Thou haſt made forged Writings, and thoy 

ſhould'li have loſt thy Ears for it; it is un- 
certain if he intended 'Writings, the forging of 
which will deſerve che loſing of his Ears, and 
then the laſt Words do nor explain his Inten- 
tion, in as much as it may be that it was on- 
22 a falſe Concluſion upoa choPromiiſes, 1b. 66. 


Pager. 2 39. Ei 29. F. 9 7 
In a Will. 2 


Action upon the Cafe. xx 

I could prove him Perjur'd if I would. . 

& 4 v | EN 796 
Gary in an Hundred Court, is within the 
expreſs Words of the Statute. 5 Blix. 1b. 42. 


F. zo. 

* 8. Court of Tanenbam, for it ſhall be in- 
7 a ſufficient Court to hold Plea, 1b: 39. 
4 * 5% Ol 
Libel. If 4. faith, that B. made a Libel 
which was made of 4. in Writing. 5. 46. 


£3 AF | 
Thou 8 Bawdy Houfe, 7b. 44. H. 8. 
Forſworn before a Juſtice of Peace. Levinz 


3 Part 166. Gurneth againſt Deny. 

He is a Perjurd Rogue, as well as I. The 
Defendant hath ſupplied the Want of an Aver - 
ment, in ſaying, As well as I; by which he con- 
feſſeth himſelf to be a Perjur'd Rogue. Levinz 
1 Part65. Orton againſt Fuller, ho 
| You are a forger of Bonds, a publiſher 
Forgery, and ſue upon forged Bonds The 
Jury found the Defendant not Guilty as to the 
firſt Words, and it was reſolved the laſt Words 
were not Actionable. Ventri 1 Part 3. Twiſ- 
tleton againſt Hobbs. 

Hie hath forged his Unkle R's Will; Action- 
able, without averring that R. is Dead, for the 
Words imply it: For if he were not dead, he 
could not forge his Will. Yentris x Part 149. 


Dorrel againſt ay. 


Where 


12 * _—_ the __ 


V here * 7 c 1 on 50 of Mar 


riage, an Action lies. 


- To claim Contract of Marriage with a * 

man falſely and maliciouſly, by which ſhe 

loſeth her Marriage, Levinz 1 Part ax Shepe 
pard _—_— uk alem. 7 


Where the ” ords may occaſion boſs iS: $, 0- 
ciety or Reputation, an action lies. 


Ihe Great or che French Pox. 1. 43. 4. . 
Leaper. 46. 44. H. 4 
Thou art ocded wich the Pox.. 5. 61. 

V. 15. 

He got the pox of a ycllow-haird Wench. 

Levine I Part 205. Lerome n l 


Where the Defamation is great, 1 
Action lies. 


Tho the Defendant did not ici the 
plaintiff to have done any Dammage to any Per- 
ſon or Goods, or to have made Invocation to 
Spirits, by which he ſhould be puniſhable with- 
in the Statute of Witches; yet to ſay, that he 
hath bewitch'd (or hath unwitch'd, as in Part 1. 


of Rolls Reports, 255. Loais againſt Cook, ) any 
Man, 
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Man, is a grand Defamation, and Actionable. 
Rolls Abr. 44. H. 11. 44. H. 1 45; 8 
45. H. 20. 46. H. 26. 46. . Or any 
Fart of his Body, 45 oy 22. his Meat 
or Drink, 45 H. 23. Or any of his Cattle, 
46 H. 28. 
He hath bewitched my Ware, and 1 can 
take no Fiſh ; no Action lies. 1b. 45. H. 19. 

He is a Witch convicted; for it ſhall be in- 
tended upon the Starute 1 Jar. c. 14. 1b. 25. 
H. 45. Some of the Juſtices ſeem'd that there 
was no Puniſhment for Witchcraft at the Com- 
mon Law. 7b. 45. H. 21. | 

He was . for ſtealing of Sheep. hb. 50. 
P. 9. 
Thou art an Inchanter, and inchanteſt a 
Bullock, and madeſt him run mad about the 
Common, not Actionable; for an Inchanter is 
but a Cheat, who deals in Charms to cheat, 
and is not a Witch; and to make a. Bullock 
run mad about the Common, may be by cha- 
ſing and chafing of him. Levins 1 Part 276. 
nn. ve More. 


Where A. ſaid that B ſaid, or other Men 
 . generally ſaid, &c. 


An Action lies againſt A4 with an Averrment, 
That . did not ſay, Cc. for if B. ſaid it, it lies 
only againſt B. Rolls Abr. 64. X. 1. 2, 3. Levias 


1 Part 82. Crawford again(t Midaletunm. 
10 Words 
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Words in Diſgrace, or Dif ability f 2 
Man's Profeſſion, Office or Ti 2A) CE. 


will bear an Action. 


| Of at Attorney. Rolls Abr. 52. S. uſq; $4- 
S. 10. 54. S. 13. 54- K. 15.55. K. 18, 19, 20, 


21, 2 
1 an Officer a Papiſt. Le- 


It lies, ſor calling 
wvinz 3 Part 30. Sir Tho. Clarges 5 Robe. 
"Of publick Officer. As of a Juſtice of Peace, 
that he is a common Barretor. . 59. V. z. 
Of a Juſtice of Peace. IJ. 56. S. a 1 F. 
. 57. &. 2531, 32, 33. 34. 57. C. 38. $6. 
. 59 
x Doctor of Phyſik. 1. 54. S. 10, 11, 
12. 


Of a Counſcllor. 15. 54. S. 14. 55. 8. 16. 
55. C. 17. 55. S. 22. 56. S. 25. 57. S. 37. 

Writ in a Letter to his Client, he will 
Vexatious, and ill Counſel, and ſtir up a — 
and milk your Purſe, and fill his own large 
Pockets, per quod, he loſt that and other Cli- 
ents; Actionable. Ventru 2 Part 28. King ol 
Gcher Inn againſt Sir Edvard Lale. | 

Of a Commiſſioner in Chunsery. Ib. 57. S. 
35. Commiſſion'd by the King to hear and de- 
termine a Cauſe in Chancery, ſcil. that he was 
bed, tho' the Commiſſion was not return d,. 
and tho was not any Judge {worn in that oi 
lion. _ 56. S. 26. * 
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Ol a Steward of a Courr Baron and Leet. * 


. S. 28. 
— one that is the King's Receiver. I. 57: 
S. 2 


of Choi Ib. 58. 7: * 

Of a Parſon. I. 58. T. 24. 

Of a Servant, ſc. G a Bailiff, 59. P. 5. 6a; 
V. 23. Of a Joutneyman Shoemaker, - . 609 
V. 8. Of a Journeyman. Ib. 60. V. g. 

Of a Tradeſman, mentioning his Trade, or 
having Communication of E Of a Brewer, 
F. my Mare will piſs as good Drink as he brews: 
The Plaintiff ought to aver, that particulac 
Perſons abſtain to buy Beer of him, and not 
his Cuſtomers generally, Rolls Abr. 58. V. 1. 
But if the Defendant had (aid, that he brews 
unwholeſome Beer, the Declaration is good, 
without ſhewing any particular Loſs, for he is: 
puniſhable for it. Ib. 62. V 28, 

Of any Tradeſman. He is not able to N 
bove 2.5. in the Pound to his Creditors — 
Debts, an action lies without avering any _ 
ticular Dammage. . 60. V. 12. 

Ol a Mercer. Thou doſt owe more chan 
thou art worth: An Action lies; alledging, that: 
his former Creditors, not any other Men, will 
nog truſt him with Merchandize. V. 

Note, Where there is an apparent Slander to one 
in his Trade, it is ſufficient if it be alledged, That 
d reaſon of theſe Words he hath loſt his Cu- 
— and a great Benefic thereby, without 
ibewing that he hath any Cuſtomers in 5 

ticulat 


16 Action upon the Caſe. 
ticular by Name; for it is not like an Action 
for loſs of 282 but like an Action 


brought by a Counſellor for Words, by which 
50 hath loſt his Clients in general. I. 63. 


1 any Tradeſinan. Thou art not worth a 
Groat, * Action l:es; for nevertheleſs his 
Credit may be good. I 86. L. 3. 

Of a Merchant. Ib. 59. U. 2. 61. V. 17,18, 
20. In his Partnerſhip, which is part of his 


Trade as a Merchant. I. 60. V. 10. Of a 


Merchant that has left off his Trade. Ib. 61. 
JV. 16. 61. V i9. Of a Merchant; He is a 
cheating Mercliant. Syderfin. 1. 433. 


Of a Smith. Thou art a cozening Rogue, 
and didſt cheat him in the Price: No Action 
lies; for he did not intend in the ill making of 
the Wheels, for he did not make them, but 


only ſold them, and it is no Diſgrace for ſuch 


Men of Trade that (ell Things, to CoZen in 5 


Price. Rolls Abr. 5 5. S. 24. 

Of a Weaver. Ib. 59. V 4 

Of a Scrivener. 1b. 59. V. 6. 

- Of one that lives by Wee and Selling. 5, 
60. V. 11. 

of a Mercer. 1b. 61. V. 22 

Of a Tradeſman without any communics- 
tion of his Trade. 7b. 62. V. 25. m — 

Of a Goldſmith. I. 62. V. 27. 


Of one that boards Children. I. 63 V. „ 


Of a amen 1 63. V. 1 


N 
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Of any Tradeſman. 4b. 63. 31 
To keep a Stable, and take Horſes, &c. is no 
Trade allow'd by Law. . 1b. 59. J. 7. 
= Of a Maſter. Have a Care of him, and do 
not deal with him, he is a Cheat and will cheat 
you; he has cheated all che Farmers at Eping, 
Wand dares not ſhew bis Face there, and now 
he is come to cheat at Hatfeld; without Collo- 
uium of his Trade, the Action lies, for the 
Words themſelves ſupply the Collaquium, ap- 
pearing to be of his Trade. Levinz 2 Part 62. 
Reeve againſt ZAolgate, p- 
Of a Carrier, He has made falſe Letters; 
he has cozen'd my Husband of Eleven Pounds, 
Wand. gave me a falſe and forged Acquittance 
without Collogquiam of his Trade, the Action 
doth not lie. Levinz 1 Part 112. Mills againſt 
Iunday and Us. NY RE Hl 
Of a Lime burner. He is a cheating Knave ; 
ſcandalous Words relating to a Man's Profe(- 
ſioa are Actionable, be the Profeſſion never ſo 
mean. Levinz 1 Part 115. Terry againſt 
Hooper. #14 4 ** £ . 1 
Of a Mercer. He is a cheating Knave and 
Rogue, without Colloquium of his Trade, not 
Actionable. Levinx t Part 250. Smedly a- 
gainſt Hearh, „„ 
Of a Merchant. He is fled and gone, and 
I ſhall loſe my Money; and at another Day, 
He is. a beggarly Fellow not worth a Groat, 


nor able to pay. his Debts: The Court were of 
Opinion, that the laſt Words were as Actionable 
8 as 
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as the former. Levinz 1 Part 276. Drake a. 
gainſt Hill. | kf 
Of a Juſtice of Place. An Action lies for 
fayiog, it is reported a Maid ſaw Sir J. A. 
when he was fick receive Extream Unction, 
&c. the Euchariſt from a Prieſt, and the Plain: | 
riff avers it nor ſo reported. Leviys 3 Part 68. 
Knlghtly againſt Marrow. = | 
Fool, Aſs, Beetleheaded Juſtice, not Action- 
able, becauſe the Words found in Diſability, 
&c. wherein he does not get his Living. Le- 
vinz 1 Part 52. Bill againſt Neal. | 
He is a forſworn Juſtice, and not fit to ſit up- 
on a Bench, Actionable; ſor by the Words them- 
ſelves, it appears, that they were ſpoken of 
him in reſpect of his Office, 250 therefore there 
needs no Colloquium. Levinz 1 Part 280. 
Sir John Carn againſt O (good. Yentris 1 Part 50. 
The fame Cafe different in the Name of the 
Plaintiff; ſcil. Sir Fohn Kerle againſt Oſgood, and 
differently reported, tho che fame in Sub- 
ſtance. | 
'- =P not 3 a Groat, * is gone to 
the Dogs, not Actionable; tho“ the Statute 
H. 6. requires that a juſtice of Peace ſhould 
= 401. a Year. Yentris 1 Part 259. Anom⸗ 


a . a 6 


„Gt. an Attorney. He cannot read a Detla- 
ration, by which he loft one S. his Client, A- 
dionable ; tho' the Plaintiff did not aver chat 


ne could read Declaration, the 3 


i 
m——_— 
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found falſe by the Verdict. Lvias 1 Pare 
297. Powel againſt one. Ky 
Of a Midivi e. She is an ignorant Woman, 
and of ſmall Practice, and very unfortunate in 
her Way; there are few that ſhe goes to hut 
lie deſperately ill, or die under her Hands; 
ctionable. Ventris 1 Part 21. Whatton again 
Brooke, ©, „ 
ot a Mercer. You are a cheating Fellow 
and keep a falſe Book, Actionable; for it muſt 
be intended a Debt - Book, tho* without Cole» 
quizm of his Trade. Yentris 1 Part 117. Ante 
mme. on OG 
Of an Under-Carrier of Poſt-Lerters. He 
hath broken up Letters and taken our Bills of 
Exchange, which brought him to ſuch Diſcre- 
dit that he loſt the ſaid Imploy ment, an Action 
lies: Not for that the Words do not import, 
but that he might break open the Letters by 
the direction of thoſe to whom they were di- 
rected; neither do they expreſs that they were 
Poſt-Letters, and the Inuendo will not help it, 
unleſs there had been ſuch a Signiſication in 
tie Words; neither is it (by Hale, Chief Ju- 
ſtice) ſuch an Imploy ment, that an Action 
ſhould lie for ſcandalizing. Ventris 1 Part 275. 
Bell againſt Thatcher. 

Of a Stage Coachman's Wife. The Plain- 
tiff declar d, that he kept a Stage-Coach, and 
got his Livelihood by carrying of Pallengers,: 
and that the Defendant ſpoke ſuch ſcandalous 
Words of his Wife, that to reflected upon him, 
C.2 > and 


- * 
| % 
4 . 
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and render d him ſo ridiculous, that no Body 
would ride in his Coach, and he thereby lo 
his Cuſtomers. This differs from the Caſe of 
an Inn-keeper, whoſe Wife's ill Qualities might 
make the Houſe troubleſome to the Guelts; 
but a Stage-Coachman could receive no pro- 
bable Prejudice in his Trade by defaming of 
his Wife, or at the leaſt the Plaintiff ſhould 
have declar'd what Cuſtomers he had loſt in 
particular. Ventris x Part 348. Anonymus. 
Of a Member of Parliament. Of one who 
had been a Member of Parliament. Your Ma- 
ſter is a Papiſt; when he is at Home he goes 
to Church, but when he is at Londen he goes 
to Mals; Sir F. C. and he were both Penſioners 
at the Time of the Long Parliament. Yentris 
2 Part, Sir Lione! Walden againſt Mitchell. 


Words in the Preter-Tenſe. 


Of a Juſtice of Peace: Scil. He was a de- 
bauch'd Man, and was not fit to be a Juſtice 
of Peace, no Action lies. Rolls Abr. 48. L. 1. 

Thou hadſt the French Pox, no Action lies. 
Tb. 48. L. 2. 9 


Words in the Future Tenſe. 


He will be Bankrupt within Two Days, an 
Action lies, for præbent occaſiorum Ruine. Rolls 


Abr. 49. 0.2. 


: 
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He will rob J. S. within Two Days, an A- 


Qion lies. 1b. 49. C. 3. 

If he might have his Will, he would kill, &. 
(or do any other Thing chat is Actionable); ; an 
Action lies, tho' the Words are not Affirmative, 


bur refer to his Will. Il. 49. 0. 2. 


uu 1 in the Præter- Tenſe, where thy. 
charge him with an Intention. 


He lay in wait to rob him; the lying in 
wait is a bad Act, and a great Offence; tho” it 
be not Felony ; an Action lies. Rolls Abr. 5. 
2, 

He A8 ſet Men on to rob me, an Adtion 
lies, tho he was not robb d. 7b. 5 2. Q. 6, 7. 
bbe did attempt to cut her Husband' Throat, 
an Action lies. 15. 51. 2. 9. 

Thou haſt —.— J. $. ro come Thirty 
Miles to commit 12 , and haſt given him 
Ten Pounds for his — An Action does not 
lie; for the Hiring, without committing che 


Peyury, is no Offence, Ib. 51. . 5. _ 
f no ill Act be done, as he keepeth Men tio 
rob me; no Action lies for thoſe Words. 15. 


51. Q. 4. 
Thou would'ſt have kill'd me; no ation 5 
lies. I. FI. Q.8. | | 


C 3 | Adjefive 
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22 Words. 


Bankrupt una of a Tradeſman, Cc. (i. e.) 
Knave and Bankrupt; an Action lies, * both 
are Subſtantives. Rolls Abr. 47. J. 1, 

Bankruptly Knave, (7. e.) Dankrap-lik 
Knave; no Action lies. Ib. 47. J. 3. ö 
Levinz x Part 0. © Booth againſt Leach, 5 
to the contrary. 

. Ter N Rogue, an Action lies. I. 47. 


2 D n . ed.” 
* 


83 Quean, no Action lies. Ii. 47, 


* Sheep: an Action lies. I. 47.7. 5 5. 

Traizourly Rogue, Actionable. Levinz 
1 Part go. Booth againſt Leach. | 

Traiterous Knave, Actionable. Croke 3. 
171. N ard innen. Rail ü 


11.11 


EF* 7720 


* pisse Words, 


He was whip d for ficaling of Shoep p. or elſe 
was burnt in — Hand or Fhoulder, (with an 
Averment, that he did not commit any ſuch Fe- 
lony) no Action lies; for it implies no Cer- 
tainty by reaſon of the Words Cor Shoulder]: 
But afterwards he brought a new Action for ſo 
much of the ſame Words which were Action- 
able. Roll Abr. 48, N. 1, 

Woras 
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Words Actionable by Implication. 


I know what I am, and I know what he is; 
I never bugger'd a Vare. This was by Impli- 
cation a Charge of Buggery upon the Plaintiff. 
Levinz 2 Part 150, Snell againſt Wabling. Ven- 
tris x Part 276. . Anonymw. - wo 

I am no Traitor; I have ſeen you in Re- 


bellion: It muſt be intended a Traiterous Re- 
bellion, and if any Pardon hath been fince, the 
W Defendant ought to have ſhew'd it in Pleading, 
Levinx 1 Part 251. Dalton againſt Sudale. 


Words conditionally ſpoken. © 


I will prove him Perjur'd, or elſe I will bear 
his Charges; an Action lies. Rolls Abr. 39. 
F. 3 


Words direAly or implicitly Aferma- 


live. 


I think in my Conſcience, if he might have 
his Will, he would kill, &c. an Action lies, 
tho? the Words refer to his Conſcience, and to 
the Will of another. Rolls Abr. 49. P. I. 

She went to the Spaw to be cur'd of the 
French Pox. Ib. 49. P. 5. An Action lies; ſor 


C 4 it 
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it is an imply'd Affirmative, that ſhe hath that : 
R Av 
He is in V. Gaol for ſtealing of a Mare; if 
the Plaintiff doth not aver that he never was 
in Gaol for ſtealing a Mare, an Action doth 
not lie, for he doth not affirm that he ſtole' a 
Mare. 1b. 49. P. 2, 3. See Levinzto the con- 
trary, 1 Part 92. Crawford againſt Middleton, 
But an Action doth lie, if he faith, I do accuſe 
him for, Oc. 14, 49. P. 6. Or Iwill make him 
an Example for, G c. Ib. 96, 49: P. 4. Or 
we will put him in the Pillory for, &c. I. 50, 
P. 10. For theſe Words are directly g ffirma- 
tive; as theſe Words, I arreſt him for Felony. 
7b. 72. 2, 10. But inquire of that, for it was 
more lately reſolved, that it is not any Affir- 
mative to ſay, | charge him with Felony, for 
he may charge him upon Suſpicion of Felony, 
as if the common Report be that he did it. 1b, 


73. „ | 


Where the. Subſequent Words ſhall be 
Explanatory of the firſt, and where 


they are Cumulative. 


| Thou art a Thief, for thou, '&c. ¶ for thos, 
c.] explain, and are given for a Reaſon of the 
former Words, and the Action lies according 
to the Explanation. Rolls Abr. 5, 1. R. 2, 3. 
Thou art a Thief, and haſt ; [and haſt] are 


Cumulative, and by way of Addition, and do 
i "hg not 


0 


C 
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not take away or abridge the Force of the firſt 
Words. Ib. 5 1. K. 1, 4, 52. R. 5, 6, 7, 8. 
She is a lewd or common Woman of her Bo- 
dy, and has the Pox; neither the firſt Words 
nor the Subſequent are Actionable of them- 
ſelves, but being conjoin d with an [&«.] the 
firſt explain the Subſequent, and ſhew that he 
intended the French Pox. Ib. 66. J. 14. 
Thou arr a Bawd, and fercheſt young Men 
to young Women; [and fetcheſt] were adjudged 
, Explanatory, and not meerly Additional, and 
the firſt Words are not Actionable without the 
Explanation of the Subſequent. Modern mu 
ports 31. Gavelland Perkerd, © „ 


Where the C Eren fasste ſhew an appa- 


rent Intention of dubious Words in 
themſelves that they are 8 landerous, 
an Action lies. | 


Vide Rolls Abr. where the Words ſhew, chat 
he intended the French Pox. 66. J. 14, 15, 
16, 17,67. T. 18, 19, 20, 21, 22, 23, 244 25- 
He is a Rebel: No Action lies; for that it 
may be, char a Proclamation of Rebellion was 
granted againſt him out of the Chancery, Ib. 69. 
7.37. But otherwiſe if he adds, And all ther 
keep thee Company, and thou art nor rhe 
King's Friend. 1b. 69. V. 38. 
Thou art no true Subject to the King: No 
Action lies; for the Word [true] is uncertain, 
in 
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in as much as no Body is as true as he ought 
to be. . 69. T. 39. Eee”. | 
Thou art à perjur'd Fellow, for thou waſt 
forſworn before the Lord Biſhop of N. an A- 
ion does not lie, for it ſhall not be intended 
in his Court. . 69. V. 21. Tho by the 
Declaration, ſci. that the Plaintiff was Keeper 
of the Marſbalſea of the King's Bench, it 
pears that the Plaintiff might have the Cuſtody 
of Prieſts ; yet in as much as the Defendant 
ſaid, that he ſhall be indicted for it, he ſhewed 
that he did not intend a lawful Harbour. 5. 
69. J. 40. and therefore the Action lies. 
Thou haſt ſtolen my Wood. 7b. 70. 7. 48. 
My Turfs. 70. J. 49. An Action lies, for they 
ſhall got he intended growing. 
Thou art a Corn-ſtcaler. 1b. 79. JT. 59. 
Thou ſtoleſt my Corn. 70. T. 51. My Turf, 
70. T. 54. An Action doth not lie; for it may 
be well intended, that he intended Corn or 
Turf growing. 
Thou haſt' feloniouſly ſtolen my Corn, an 
Action lies. . 70. J. 52. 
He has ſtolen Corn from S. 1b. 70. J. 53. 
an Action lies. | | 
He ſtole a Pye out of B's Houſe: No A- 
ction lies; for it may be he intended a Bird 
ſo call'd. . 71. I. 55. 
- Thou art Drunk, and I ſhall never hold up 
my Hand at the Bar as thou haſt done: No 
Action lies, for it may be that he held wp rs 


ne? 
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Hand at the Bar for Drink, and not for Fe- 
lony. 4b, 71. I. 56. N 1 

'Thou arr a Knave, and did'ſt conſent to the 
taking of a 205. Piece out of B's Pocket: No 
Action lies; for it does not appear that he in- 
tended a Felonious taking of it. 1b. 71. J. 57. 

Of a Phyſician. He hath kill d S. with Phy» 
ſick: No Action lies, if he did not ſay wilſul- 
ly or maliciouſſy, &c. Ib. 71. J. 58. 

You commit Sacrilege every Day, not A- 
ctionable. Levinz x Part 250. Caudy againſt 
Smith, | ; . 

Scandalum Magnatum, for ſay ing. I met my 
Lord's Servant whom | knew not, but my 
Lord ſent after me to take my Purſe; tho it 
is not ſaid poſitively my Lord ſent him to take 
my Purſe, yet it is tantam:;unt in the Under- 
ſtanding of the common People, and ſuch ob- 
lique Words have been adjudged Actionable in 
the Caſe of a common Perſon, much more in 
the Caſe of a Peer: As I heard a Bird ſing that 
you have committed Felony, or I dream'd ſo: 
and tho' it is not ſaid Felonioufly to take his: 
Purſe, which may be a good Exception in Caſe 
of a common Perſon, yet is none in Caſe of a 
Peer, Levinx 1 Part 277. Earl of Peterborough 
againſt Sir 70h Mordaunt. 
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eſt Senſe. 


| If Words are dubious, and may betete a 


double Interpretation in common Acceptance, 


one Way AQionable, and the other Way not; 


if they ſound in Slander in common Accep- 
rance, they ſhall not be ſtrain'd to a foreign 
Conſtruction to make them not Adtionable, 
Rolls Abr. 71. T, I, 2. | N 
As thou did'ſt Poiſon. . 71. T, 3, 72. 


2,6. Murder, 72. L. 5. Or kill J. S. 72. 


2,4. Or any Man generally. 77. E. 1, 77. 
E. 3. contrary to a former Reſolution. Scil. 
Rolls Abr. 72. T, 7. For in common Diſcourſe 
it is taken for a felonious Killing, and therefore 
an Action lies. „nf 


B. had the Uſe of her Body (by which ſhe 


loſt, &c.) Theſe Words import and imply in 
common Senſe and Acceptance an unlawful 
and diſhoneſt Uſe, and therefore an Action 
lies. 5.72. J 7. Fla 
Thou haſt Two Wives, and I will do tlie 
beſt I can to hang thee. 7b. 76. D. 1. An A- 
ction lies. | 
Doctor B. is yonder in the Church, and is 
robbing the Church: An Action lies; for it ap- 
pears, by the firſt Words, that he intended the 
material Church. 75. 76. D. 2. 


He 


Where Words ſball be talen in the mild. 


\ 
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He hath ſtolen by the High-way Side: No 
Action lies; for it 111 be an Apple off a 


Tree. 1b. 73. At | 
He was reprov'di in his Oath at the Aſſizes: 


No Action lies; for he was not forſworn if he 
was reprov'd 1 = the Circumſtances of his 
Oath. 16. 7 

Thou did' tor {oilteaway my . No A- 
ction lies; for it does not appear that he in- 


tended F eloniouſſy. Ib. 73.114. 
Thou did'ſt filch eg 7 S. 2 No Action 
lies; for Filch is of an L Senſe as Pi 


fer or Cheat. 1. 73. 215. 

He is a Pick · pocket, and took 12 f. out of 
my Pocket: No Action lies; for it may be 
done as a Treſpaſs, or in Jeſt. 'Þb. 73- A. 20. 


Where the firſt Words being uncertain 
take away the Force of the Subſequent, 
which bad been Actionable of _ 


F, 


He hath golen my Piece „ (inuendo a certain 
Gun, does not aid it) and 1 charge him with - 
fiat Felony ; no Action lies. Rolls Abr. 72. 


I. 
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lords in a Language not underſiood » | 
the Auditors: : No Addion lies. 


Roll Abr. 7 74. 11, 2, 3. 
Words Repugnant. 


Tho a Feme Covert, (i. e.) a Wife, cannot 
have Goods, yet in common Diſcourſe it is 
well known, chat ſhe accounts her Husband's 


Goods her Goods. Crook 3, 52. Pawel and 
his Wife againſt Pluntet, an Action lies againſt 
her for faying, he 75 ſtolen my Goods, con- 
trary to Rolls Abr. 74. B. 1. Ergo Quere. 

Thou haſt oleh? 'me Gnartth Defendentem) 
100 of Slate: No Action lies; for he r 


ſteal rhe Deſcacladt. Ros Ar. 74. B. 3. 
Where the Feſe. Kauder d is e 


certain, and where not, without any 
Communication or Di ſcouſ. of him 
alledged. . 


Where the Words ſhew 3 br 
he intended. Rolls Abr. 75. C. 1, 2, 3, 435: 
An Action lies. 

Thou haſt committed Burglary in breaking 
his Houſe, and ſtealing his Goods; no Action 
lies, if there be no Diſcourſe of any Perſon. 
B. 71. I. 59, 78. E. 8. 

The 
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The Boxes have clipp'd Money. hb. 79. 
E. 9. No Action lies. 


Without dverment.. «big : 


He hath kill'd the Cook, Serve; Wife, or 
Son, or Aunt of S. an Action lies, wichout any 
Averment that S. had any Cook, or, Gr. or 
that he died; for it ſhall be intended that he 
had a Cook, and that he is dead, till the con- 
trary be ſhewn and appears in the Record, in 
as much as the Defendant hath ſaid, &. Roll 
Abr. 77. E. tot. "i412 

He ſtole B's Horſe, an Action lies, * 
is _— to aver that B. had any Horſe. . 


77. 
of a | Gabler: -He had nevet 4 Sdeet on his 
Bed, until he let Priſoners go out of the 
Gaol to ſteal them: The Plaintiff ought ro 
aver that he had Sheets on his Bed, for ot her- 
wile no Action lies. Jb. 77. E. Fa 
Thou uſeſt me now as B. did; "whit he ſtole 
my Cuſhion: It ought to be avet'd that B. 
ſtole his Cuſhion, ' otherwiſe no Action lies; 
for it is not directly ſaid, that B. ſtole his Cu- 
ſhion. Tb. 78. F.1. | 
If he will juſtifie his Anſwer in Chancery to 
be true, I will prove him Perjur'd ; an Action 
lies, without any Averment that he juſtified his 
Anſwer to be true. Ib. 78. F. 2. 


I have 


» * 
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Ik have an honeſt Man in L. who will prove 
that V. ſaid he had kill'd a Man in Ireland, and 
bury'd him in che Sands, and the Plaintiff avers 


he did not kill a Man in /relazd, nor that there 
is not any Man in L. that will prove that the 


Plaintiff ſaid, for the Words are not laid as 


ſpoken of the Relation of another, for then it 
ought to be aver'd, that the other did nor fo. 
relate; but here it is the Undertaking of the 
Defendant himſelf, that he had a Man in L. 
that would prove that the Plaintiff ſaid fo, ſcil. 
That he had kill'd a Man in Jreland, and bury'd: 


him in the Sands. Levinz 3 Pars 171. Mil. 


liams againſt Lemis. 


 Averment. Inuendo. 

My Maſter B. adding his Name, ſcil. B. has 
ſtolen, Cc. B. may aver, that he ſaid the 
Words of him without averring that he was his 
Maſter. Rolls Abr. 79. H. 2. Thy Landlord 
H. is a Thief. Jb. 80. H. 3. 5 
Where is this Baker? He hath perjur d him -- 


ſelf; B. who is a Baker may have an Action 


againſt him, averring only that he ſaid the 
Words of him, naming himſelf Baker in the 


Declaration, tho he doth not alledge that there 
was any Communication of him before, for 


1 Perſon is ſufficiently deſetib'd. 1b. 79. 
60 * ä | : 
oa Withour 


that he never ſaid fo : He need nor aver that 


we ww. co a DJ AoO0DOaM PTY 
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: Without any Communication , my Brother 
is Perjur d. The Brother ought to aver, that 
he ſpoke the Words of him, being his natural 
Brother; but the Declaration is good, without 
averring that he hath not any more Brothers, 
for it may well be intended that they were of 
a Perſon certain. I. 79. H. 6. The like; 
your Son is a Thief. 7b. 79. H. 8. 
An invendo repugnant doth not hurt, if the 
* be maintainable without it. 15. 83. 
. 9. 10. 
Tour Father (inuendo the Plaintiff) hath kik 
led, Cc. the Declaratiori is not good, becauſe 
it is not averted that he was Father to him of 
whom the Words were ſpoken, not that he 
had any Son there at the time of ſpeaking 
the Words, Ib. 85. A. 9. N 

If the Plaintiff DRE that upon a Com- 
munication of the Plaintiff the Defendant ſaid, 
My Landlord (insendo the Plaintiff Y is a Thief, 
without averring that he was his Landlord, the 
Declaration is not good, arid Judgment was 
arreſted. 75, 84. A. x. The like; thy Mas 
ſter, or thy Husband's Maſter, is a Thief. 15. 
79. H. 4 | 

An Averrment in an Inuendo is not ſufficient, 
as (inuendi S. defunctum) is not a ſufficient A- 
verrment of the Death of S. Ib. 83. J. 4: 
(Inuendo the Plaintiff being the Brother of 8.) 
is not a ſufficient Averrment that he is his 


Brother, 1b, 84. H. 2. 
D 


Thou 
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Declaration is not. good, without averring 
that the Words were ſpoken to him, or of him. 
Tb. 83. J 7. 85. A. 7. upon a Writ of Error; 
But other wiſe if the Declaration had been, that 
the Defendant having Diſcourſe with the Plain- 


riff, ſaid, Thou art a Thief, II. 85. K. 8. 


. Thou took'ſt a falſe Oath againſt me be- 
fore Juſtice S. inuendo F. S. Juſtice, of Peace; 
becauſe it does not appear that J. S. was a Ju- 


ſtice of Peace any otherwiſe but by the Imendo, 


which is not ſufficient, Judgment was ſtay'd 
after Verdict. Levinz 3 Part 166. Gurnetß 
againſt Derry. „ 


Without Averrment- of the Signi ſccatian 


f Engliſh Words, or the putting of 
others into Engliſh fo 


The Court ought to take Information of 
Welch Words by Welchmen, Rolls Abr. 86. 
Xi 5 | ; 0 43 86 > 
The Fuſtices ought to take notice of them - 
ſelves of Eng/iſb Words ſpoken, according to 
the Phraſe of any County, as, Thou art an 
Healer of Felons, being inform'd, that in any* 
Country they are taken for a Furtherer of Fe- 
lons. 1b. 86. L. 1. | „ 

An Averrment ſhall not enforce Words againſt 
the true Senſe of them, which is well known 
to the Juſtices; as if it be averred, that in 

| : Exeter 


Thou art a Thief (Iadendo the Plaintiff) the 


a cc FO om” "oi 3 a © 
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Exeter where theſe Words were ſpoken, ſcil. 
Thou are not worth a Groat ; do tantamount 
to, Thou art a 3 1b. 86. L. 2. the 
Averrment is not 
If it be 08e 42 hat theſe Words in Lon- 
7 where they were ſpoken, ſcil. Thou art a 
arly Knave, and I will make thee fly 
Eng ; have the ſame Senſe, as if he had 
Pa him Bankrupt; the Avetrment is gyod, 
b. 86. L. 2. 
f it bo avett'd that theſe Words to à Shoes- 
maker of his Journeyman, ſcil. I warrant Who 
ſoever hath him, he will cut him out of Doors; 
5 ende um, the Averement i is good. 


Pled in Bar. 


Caſe for Words interpteting them, the De- 
fendant pleads in Bar a former Action for the 
fame Words withour Interpretation, & tc. a good 
= Levinz 3 Part 148. Garaner againſt 
Helvis. | As 


No joining. 


Iwo ot more may not ſue in one Action for. 
ſeveral Cauſes, 102 of the ſame Kind. Cote 


upon Littleton, 195. Crook 2. 647. So vg 
cannot join in a Suit for TR Dyer 19. 
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Fo à Fulance, 
common Nuſace.  _ 
LIIndering one's going in a Common Way, 

is IndiQtable, but not Actionable. Roll 


Abr. 88. N r. But if a Man has any particular 
or ſpecial Damage, it is Actionable. 75. 88. 


N. z. 5. reg 
Bigging of a Pit in the Waſte adjacent to the 

Common Way, is no Wrong, and therefore 

not Actionable. I. 88. N. 4. 


Private Nuſance. 


An Action lies for the Lord if his Tenant 
without his Licence erects a new Dove-Houſe; 
as in the Caſe of ſetting up a Mill to the Nu- 
ſance of my Mill. 5. P. 2. 139. F. 2. 

An Action lies for every particular Copy- 
holder, if a Stranger prejudices the Common. 
15. 89. N. 8. 
Tho' it is not any publick Nuſance for the 
Lord of a Mannor, or for a Tenant, to erect a 
new Dove-houſe upon his own Tenement, 
without the Lord's Licence, as Ib. 2. P. 138. 
F. 1, And tho? it is not a private Nuſance for 
the Lord of a Mannor to ere, C&c. for wheo 


Action upon the Cale. 37 


he parts wich the Tenements, the Law ſaves 
to him the Rights and Pre-eminences which 
are due to him as Lord; as, 2 P. 139. F. 1. 
Let if the Copyholders have Common by 
Preſcription in the Waſtes of the Lord, and the 
Lord ſtores the Waſtes with Conies, every Co- 
pyholder may have an Action upon the Caſe 
againſt the Lord, averring that thereby his 
Common is impair d. . 106. M. 15. Where 
it appears, that an Action upon the Caſe in 
_ of a Diſceit, doth alſo lie againſt the 
Lor i wx | 
An Adion lies for ſtopping up a Way which 
a Man ought to have, without ſhewing any 
Title by Preſcription, or otherwiſe. Leuinz 
Part 266. Wingford Prothonotary againſt 
ivolafen. Levinz 2 Part 148. St. Jobs a 
gainſt Moody. "C6 4.4 _ 
In an Action for ſtopping of his Lights, the 
Plaintiff declat d, that he was poſſeſſed for 
divers Years (and did not bew many) and 
that Time out of Mind the Light came in at 
the Windows. This was da good Form 
of alledging the Prelcriggiags. Pemri 1 Part 
248. Anonymus, 2 2 
In Action for ſtopping of hiv Tight, a Man 
need not declare of an angigat Houle. Vemrn 
I Part 237, 239. Cox againſt Matthews. 


D 3 


od oY reg y a Diſs, 
7. eee 2 l bat Ceſes it lies. 4 5 1 


5 lies Wbere Cale upon Aſumpft es ; as if 
Man for a, certain Sum undertakes to impor- 
une J. for a Leale for Years for me of certain 
Fo, and he importuhes 7. tor a Leaſe for 
imſelf. Rolls Abf. 16. P. 17. g 
It does not lie «where there is. Damage 
withour Injury. I. 107% N. to, and 1er abe 


inde. © 
- I lies tho' there be only 4 Wh Behne, 
not ro pay Toll, or to Ja to . Good we 
by which he loleth much Profit of the Goods, 
tho other Actions lie. 7b. 10 K. 1, 1. 
Trel aſs upon the Caſe lies. wy Treſß a 


160 Wi Wotktmanſhip 
uf was rorted. * 7b. 104; 
110. But if the Decla- 
4 dime, b I — lt, 
that is, 725 of -1 telpaſs on 
85 & Sin ee rm Wile Wis 1, 2. 
„ 1 * s upon the 
Evidence i in this Aden, that 'the Act was Fes 
Tony (for the Defendant cannot plead ir) Treſ- 
pals lies not; for he ought to indit him, 
ad then he is to have Reſtitution of his Goods, 
fin of thoſe that are Nolen, and of no others, 


by 


8 A 
80 1 be yy 15 
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by the Statute of 21 H. 8. cap. 11. But Tre 
paſs if the Defendant hath his Clergy, and is 
— Sc. M. 55 7. T la a3, 23. Vide 
Jones Reports, 149. Markham n Cobb. 
Where if the Defendant affirms, that of Record 
the Goods wete ſtolen, the Plaintift cannot 


ee that they were not ſtolen. 


Where it lies for any Inhabitent of 4 Vit. 
lage, or Tenant of a Manor. 


It lies for any Inhabirant of 2 Village, if 
his Watering-Place for his Cattle be ſtop'd, for 
ſuch a Nulance is not preſentable.” Rolls 4 
110 bo 3+ . 


Again ot Officer. 


It lies not againſt a jud e of Record or a She- 
kiff, for Error and falſe fud udgment lies. Rolls 
Abr. 91. E., 2. | 
It lies againſt a Sheriff for taking a | falſe 

Return of the Head -Bailiff of a Franchiſe in the 
Name of the Head: Bailiff, for he is no Officer 
of the Law, and of them the Sheriff ought to 
take notice, 76,99, F. 2. 

It lies if a Man arreſted upon mean Proceſs 
eſcape before Impriſonment, b. 99. E. 1. 
It lies againſt the Bailiffs of a Corporation, be · 
ing the Gaolers, _ an Eſcape — Judg - 


agent. 77, 99. E. 2 


* » 
4 


D 4 Againſt 


4% Attion upon the Cate. 
Againſt Deputies. 


It lies againſt an-Under-Sheriff.. Rolls Abr. 
94- R. 1, 4. An Under-Bailiff. 15.94. R. 5, Far 
the Deputy may be puniſh'd for Matter of 
Falſity, and for Perſonal Wrong, or the Sheriff 
himſelf, &. at the Electipn of che Party. I. 
94 R. 2, 4. 


Againſt Servants of Officers. 


It lies not againſ} a Sheriff's Bailiff, be he 
Special or otherwiſe, upon an Eſcape, for he 
is only a Servant ty the Sheriff. Jb. 94. K. 3. 


| For Officers. 

An Eſcape made to the Bailiff of the Sheriff, 
is made to the Sheriff himſelf, Rolli = 
$.1. 8 ee 
It lies for the Sheriff againſt his Bailiff up- 
an an Aſſumpſit in Law, who took a Man in 


Execution that eſcap d. Rolls. Abr, 29, B. 3, 
„ 


Cl 
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47 


For Servants of Officers. 


It lies for a Bailiff againſt a Man who e- 


ſcapes from him, if the Bailiff was charged 
the Sheriff. Rolls Abr. 98. C. wt * 


I lies upon 4 Warranty in Law againſt 
Men in their Profeſſion, Calling or 


Trade, for Mi ching or Aegligence. 


Againſt a Counſellor, Rolls Abr. 91. F. 9. 
10, 11, t. 10. P. 67. 

Againſt an Attorney. It lies not againſt 
him if he makes Default at the Nifi Prius, or 
in a Franchiſe, for he is nat bou to go thi- 
ther. B. 95. 2,2, 3. 

Againſt a Surgeon. 2 91. P. 14. For the 
Maſter. 7b. 98. B. 5. 

— Farrier. 1b. 91. P. 13, 15, 16. 

Againſt a Merchant. I. go. F. | 

Againſt a Vintner . go. P. "9 4 wh 

Apainſt the Servant of a Vintner : Ir lies 
not againſt the Servant of a Vintner for ſelling 
Wine, tho he knows it to be corrupted, but it 
lies againſt the Maſter, tho he doth not com- 
mand the Servant to ſell it to this parriculac 
Man. 7.95. K. 3. T. 1. 

Againſt any Man. It does not lie for el. 


** a ons _—_ I 90. P. + 


is 


2 


ap Arctidn upon the Cale; 


It lies for ſelling the Goods of another as 
his own Goods, or pretending vp th Autho- 
rity to ſell them. 15. 90. P. „6 F. N 7,8, 
nd: the Buyer ſhall not ſtay till the proper 

has ſeizd the Goods, or interrupted 
— 


Where. it lies apon an expreſs Warianty, 
n pon 1 Promiſe, or an. 3 


8 * 


It lies, i the Viedor wanne "he Thing 
w be without ſuch Faults that arc. not ſubject 
to View without any Skill, as che Imperfectiens 
of an Horſe, Rolls Abr. 97. 4. 96. L 2. 

„ 9% 18. *4 
Ti It lies, if one that ſells Sheep warrants thar 
they ſhall remain ſound for the lee of a Nea 
— 16. 97. J. x. 

It lies, if a Man for a Conſideration WAr- 
rants that ſuch a Mate ſhall return ſafe from 
ſuch a Place, or that ſuch a Man ſhall lie 2 
Year. #.. M 4253. -- 
It lies, if a Man for a 888 promi- 
ſes to keep the Sheep of another ſound for a 
Year, but otherwile it is if they were unſound 
before. 16. 97. A. 4- 
It lies, if a Man warrants his Goods 10 be 
but of ſuch a Weight to the Cartier, who by 
the Deceit of the Weight loſes a Horſe by ex- 
ceſſive Labour; for lie may take che Goods up- 
on the Promiſe of another without * | 
7 them, 


Attion upon the Cale. ww 
them, for the Weight is not difrernable by ht 


View. I. 96. Z, 12. But it is doubtſul 
he had only affirm'd, that his Goods were 


but of ſu 2 for crear, War- 
ranty. 3 2. Iz. But it ſeems that it doth 


lie, for $ 4 1. 146. Lentinſ againſt Cie. 
If a Man —— that a Jewel js orth fo my 
or that Land is worth o much a Year, the 
Rion doth not lie; but otherwiſe of Rent, be- 
caule it is certain; but to affirm. that J. $. 
would have giyen ſo much fo the Land, is _ | 
Actionable. 11 02 
Where a Duty ariſes * reaſon of 2 Man's 
Profellion, Calling, or Trade, gf 1 Ry 
Land, or of his free Undertaking, ö. , 
my Goods which are periſſi d. or o 
it be alledg d that the Defendant — er 
— to do the Thing, ye the Action lies 
without any Conſideration alledg d, ſcil. in na- 
ture of a Diſceit in his Miſdoing, or Negli nee 
in not Doing, which are. the auſe of the Adi: 
on, and not the A ſumpfit. 1b; 18025 tot Peg. 
It lies againſt t eller affirming to tho 
Purchaler, that the Houſe ok et at à greater 
Rent than it was, upon which he gave ſo much 
more for it. AAvins 1 Part 102. Elias & 
gainſt Treſham. | 
lt lies not againſt the Husband and Wife, 
for a falſe Affirmation of the Wife, that ihe was 
ſingle, upon which che Plaintiff marry d ber 
upon her Requeſt, becauſe the Wife cannot 
any Contract or 4 greement charge her — 


44 Action upon the Cale. 
— | Levinz x. 3247. Cooper againſt i. 


In Nature of 4 Conſpiracy. 


It lies for him chat is indicted of a common 
1 0 „and acquitted, Rolls Abr, 112. 
10. | 
It lies not becauſe that which was given 

in Evidence is not of Record. Hb. 100. P. 1. 

It lies for a Diſceit, in conſpiring to cauſe a 
Man ta be arreſted upon a Plaint in the Coutt 
— Record of the Sheriff of Tn. de 2 

. Caſum to his Damage 
300 — Conſe — Saunders. S. 4. CT: Re- 
— 228. Slinner againſt Gunton. And the 

Plaintiff need not declare that the firſt Action 
was determin d, for the Ground of the Action 
is the cauſeleſs troubling of him to put in Bail. 
And tho the Action was brought againſt 
Three, and One only found guilty, the Acti- 
on does not fail, becauſe ſuch an Action in 
nature of a Conſpiracy lies againſt One. Ven- 
tris ĩ Part 12, 18. Skinner againſt Gunter. 

I lies not if the Indictment is not good, 
for this Action is all one as a Conſpiraey as 
to that. Rolls Abr. 11 2. P. 13. 110. P. 233 
lf the Declaration be for ſtealing the Goods 
of a Feme-Covert, (i. e.) a Wife, it ſhall be in- 
tended before, ſcil. whilſt ſhe was ſole, (i. e. 

ſingle, after Verdict. Rolls Abr. x11. P. 4. 


It 
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It lies if Ignoramus was found, for a malici- 
ous Proſecution is ſufficient to maintain this 
Action without Acquittal, tho not an Action 
of Conſpiracy. 1b, 114. H. 2, 3, 5, 6. 115. 


R | — 
rring only a Bill of Indictment 


7. 
It lies for] 
of Felony to the Grand Jury, tho the Plaintiff doth 
not averr that he was in the Gaol, or that the 
Juſtices of Gaol- Delivery had Juriſdiction, for 
it is a great Slander and Defamation; by Rolles 
againſt the Court. 1 11. P. 7. in arreſt of Judg- 
ment. | 4] | 

It lies againſt Church-Wardens, for pre- 
ſenting a Man before the Archdeacon of S. 
upon a Reporr of his living in Adultery with, 
&c. without averring that it was within his 
Juriſdiction, for if it was not, his Trouble was 
the greater. Ib. 12. P. 9. „ 

It lies for him that is indicted for a common 
Barretor. Ib. 112. P. 11, 4. 

It lies, if . K inter eos habits, one of 
them is found Not Guilty, for it differs from 
a Writ of Conſpiracy. Ib. 111. P. 5. 


Proſecution upon 'a good Cauſe of Suſ- | 


picton. 


It lies not for a Broker, if the Goods ſtolen 
ate found in his Shop, Rolls Abr, 11 3. . 3. 
It lies not for 4. againſt O. if the D | 


Action upon the Cale. 
— P. complain d that 4; had raviſh'd her. 1. 


3» C. 2. 

0 = lies * 5. &. caſually loſt Two Sheep, 
and aftgrwargs Ak: F. S. chaſing Twenty, 
Sheep along the High - way, mark d with 1n 
ſeveral Marks, procures the Conſtable to ar- 
reſt him, if B. does not avert that his Two 
Sheep were ſtolen; far if no Felany was com- 
mitred the Atreſt was not lawful, ot at leaſt 2 

greater Cauſe of Suſpicion that — were ſto- 
len, len, .thas the calyal.Loſing of the | 


Declaration. 


It ou ebe always to be alledg d, that the Pros 
ſecution was Falſe and Malicions, and not Falſe 
and Wen fot the Falſity makes it Injuri- 
but not Malicious. Rolls 4br. 112. P. 8. 
And tho it be Malicious, yet if it be not Falſe, 
the Action doth not lie. B. 111. P. 6. It 
ought alſo to be alledg d, that he was aquit · 
ted or 3 d by finding Igvoramus, or ſome 
other Way, % 114. K. * and none of theſe, 
Defetts are help'd by a Verdict. | | 


For Daing, not Doing, -02 Piſs. 
doing. 


For Vaſte. 


ET les for a | Copyholderin Remainder, ag ainſl 
the Copyholder for Liſe who commits Waſte; | 
pet Pemberton & Levinz, Levinx 3 Part. Jeffers 

I 


ſon againſt Feffer ſon, 
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It lies for him in the Reverſion in ref 
of the Inheritanee, and far tha Tenant in Poſ- 
ſeſſion in reſpect of his Poſſeſſion for D 
done to his Houſe, and Satisfaction given to the 


One, is no Bar to the Other. Lag, een 
Bidaleford againſt Onſlow. K irg 


Double Return in Parkiatvent. 


It lies notfor a Double Return upon Election 
of a Member of Parliament before the Matter is 
—— there, nor after.  Levins 3 Pop 
Onſlow againſt K. Rapley. Levins 2 Part 14. 
8 Samael Barnardiſton againſt Sir Wi s 
m . of — FY 


Suits in Lav. 8 l 


Ic lies for vexatious ſuing 2 Man wichoue 
feaſönabls Cauſe. . 2 Por. to”. Habs 
fter againſt Haigh, 24 


e dat? 67 2 ; 


It lies for a Juſtice of Peace again one a 
indicts him for Matters of Exceution of his O. 
fice, as in this Caſe far reſeuing a Vagabond 


«a ; . 
* 
3. 


out of the Conſtable's Hands who brought 
him before him. Ventru 1 Rart 23, — — | 
drew Henly againſt Dr. Burſt all. - 

YE Wers 


ws 
3 


/ 


| ce; for it is ſaid, that it was improvide & 
debita confideratione ineptitudinis Loci, and 
it ſhall 


4 Action upon the Cale,” 


* * 1 * 1 
Dilapidations. 


Tr lies for Dilapidations by a Parſdn againſ 
his Predeceſſor. Levinz 3 Part 468, Janes a- 


gainſt Fill. 
Hurt by a Conch-Horſe: 
lt lies againſt Maſter and Servant for a Paſ- 


ſenper that is hurt by an uaruly Horſe in a 
Coach, drove by the Servant in his Maſter's 


be intended that the Maſter ſent the 
Servant to train the Horſes. Levinz 2 Part 
172. Michel againſt Alleſtree, &c. Ventris 1 Part 


295. Aonpmus. 
Net appointing @ Place for a Carter 
bined to unload. 


le lies not for nor appointing a Place in ſucha 


Town, where a Carter who is hired by the De- 
fendant co carry his Goods ſhould ſer them 


down, whereby fome of the Horſes took Cold 


and died, for he might have unloaded in any 
convenient Place, or have taken the Horſes 


out of the Cart. Levin 2 Part 196. Virtus 


againſt Birat. 
1h cala 


ee the Cale. 


49 
C inſing a Man 10 be E out of his 
Office. 


Ir lies ä an Officer of the Cut. - 
houſe to be turn d our of his Place, for 


Action is not founded upon the falſe Oath, not 


the Petition, for they are but an Inducement 
to prove: the malicious Procurement of having 


him turn d out, &. Levinz x Part 119. Cox 
againſt Smith. | 


Heeping « 4 Man's Wie from u. 


Ie lies 4 Uxore abdufts, and keeping of bet 
from him. Venris 1 Part 103. Ward againſt 
Rich. Vide Tit. Pleadings. * 


Attaching anoußer Mat's Chu. 


Ic lies for malicious artaching rhe Goods of 
another, tho” it is not ſaid Sciemer, nor that 
the Defendint- Knew that the Goods were the 
Pfaintiff s. Levin r Part 129. Sanders 45 
gainſt Pol, | | 


Frining a reno to the Parkiamtmt 


I lies not for Priciring {eras el 
tition containing ſcandalous Matter, by way 


of Complaint or Grievarice, to ſeveral W 
* E of 


zo Action upon. the Cale; 


of a Committee of -Parliament. Levinz x Part 
240. Lake againſt Aing. * & 


Excommunicating. 


It lies for Excommunicating a Man without 
Cauſe. Lev. 1 P. 292. Hoskins againſt Matthews 
and Clark, Ventris 1 P. Hoskins againſt Matthews, 


Erecting a Market. 
It lies for erecting a Market without =y 
lawful Warrant, to the Damage of anothet's 
Market. Levinz 1 Part 296. Tara: againſt 
Forde. Tho' Seven Miles off, and kept upon 
another Day. Ventris 1 Part 98. Sard againſt 
Ferd. Note, they differ in the Name of the 
Plaintiff, as they do often in the Name either 
of Plaintiff or Defendant, or both, where they 
report the ſame Caſes. - / 
Nat Repairing a Fence. 

It lies for not repairing a Fence againſt the 

Tenants and Occupiers of ſuch a Parcel of 


Land, who have Time out of Mind maintain'd 


the ſame, where by reaſon of its lying open, the 
Plaintiff's Mare fell into a Ditch, and was 
drown'd, &c. Ventris 1 Part 264. Anowymmu.. 
Not Grinding at a Mil. 

It lies for not grinding at his Mills, upon 2 
Preſcription, that Time out of Mind the Te- 
nants of the Mannor had Ground, -&c. Yentrif 
x Part 167. Sir John Coriton and Harvey a- 
gainſt Lichby. Vide Tit, Pleadings. FE 

| | Fo 


ky £5 & my pony hop. 
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Attiön upon the Cal! st 


for ſuing in the Admiralty for a T, hing 
done at Land. | 

It lies upon the Statute of 2 H 4. for ſu⸗ 

ing in the Admiralty fot a Thing done at Land: 


ſcil. in this Caſe, for a Suing in the Admiralty 


for ſtaying a Ship going to the Faſt Indies, tho 
there be no Parties, Plaintiffs or Defendants; 
but only a Proceſs for ſtaying the Ship for 
Suits there, are againſt the Ship it ſelf, and 
the Defendants were the Proſecutors ih the. 
Suit; and the Statute 2 H. 4. gives ari Action 
and double Damages againit the Proſecutor 
for the Party grieved ; and tho' this in the Ad- 
miralty was by the Command of the King; 
yet it is within the Statute. Levinz 3 Part 
351. Sands qui tum, &. againſt Sir Foſtah Child; 
Franklin and Leach; 


Dexping à Pol. 


lt lies againſt the Lord Mayor of Londbn 
for denying a Poll upon the Election of a 
Bridge-Maſter, and want of Avertment of Plu- 
rality of Votes, is cured by (aying, Per quod 
perdidit Officium. Levinz 2 Part 50. Sterling 
againſt Turner. Ventris 2 Part 25. Methnſelah 
Turner againit Sir Samuel Sterling. Ventris 1 P. 
206. Sit Samuel Sterling againit Turmr, upon a 
Writ of Error. 


E 2 Retaining 


Action upon Cale. 


52 
| Retaining another Man's Servant. 


It lies without Inticement, having had No- 
tice that he was the hired Servant of another, 
and departed without Licence. Levinz 2 Part 
63. Faucet againſt Beaures and Ux. 


Fire. 

If Fire in a Man's Houſe by Misfortune, ſcil. 
by the Negligence or Wilfylneſs of his Ser- 
vant, Gueſt, or any one that comes into his 
Houſe with his Leave or Knowledge, burns 
the Houſe or Goods of another, this Action 
lies againſt the Maſter of the Family only; but 


it lies not if a Stranger againſt the Maſter's 
Will throws Fire into his Hoyle. Rolls Abr. 


Againſt a Common Carrier. 


Lies, if robb'd, or he otherwiſe loſes the 


Goods, tho' the Owner after Delivery de- 
livers them to another in the Boat, without 
diſcharging. the Hoy man. Rolls Abr. 


Againſ 


Avon upon the Cale. 53 
Againſt a Maf 


er of a Ship, or Part- 
mers. > 


Lies againſt him for Loſs of Goods by 
Neglect of his Servants. Levinx 2 Part 69. 
Morſe againſt Sluce. e 

Lies not againſt him, tho” the Robbery be 
committed within the Realm, if there be no 
Negligence in him, becauſe he is but Servant, | 
the Owner takes the Freight, Modern Reports 
$5. Morſe and Shuve, ___ 1 
Lies agaiaſt the Partners of a Ship for Da- 
mages done to Goods deliver'd to the Miſter, 
but all the Partners muſt be join d. Levine 


Againſt an Hoſtler. 
Lies againſt a common Hoſtler of Age, tho 
he be ſo ill that he be of non ſane Memory, if the 
Gueſt (i. e.) one that either lodges there him- 
ſelf, or leaves his Horſe, for which the Hoſtler 
has Benefit for the Continuance of it with him, 
be robb'd. Rells Abr. | X 
Lies againſt him, if he refuſe a Gueſt upon 
a falſe Pretence. 1b. 
Lies nat if he refuſe a Gueſt his Houſe, be- 


ing full of Gueſts, and the Party ſays he will 
E 3 W_ _ 


$4 Action upon the Cafe: 
ſhifr among the other Gueſt, and there is rob: 
bed. 7b. 


Lies nor, if an Hoſtler goes to another 
place with or without an Action of Law, tel- 


ling the Gueſt that he cannot attend upon 


him, who afterwards is robb'd. 5. 
Lies not if the Gueſt will have his Horſe 


ſent ro Paſture, for it is out of his Inn, by 


Means of the Owner; otherwiſe if the Hoſt- 
ler voluntarily or negligently leaves open 
the Gates of the Field, 12 which the Horſe 
ets out, and ſo is ſtolen or „ 
Lies not againſt the Hoſtler, if the Gueſt 


delivers Goods to him upon another reſpect. 
15. 


Lies againſt him, if a Man ſents his Horſe 
by his Servant to the Inn, and it be ſtolen ; 
: a if another Man, that is not m 
Servant, rides my Horſe to an Inn, for that 

des not make me his Gueſt. Coke's Reports. 
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— — 


Pleadings in an Action upon the 
Cale, foz Doing, not Doing, 
oꝛ Mildoing. | 


LE tion for turning the Water-Courſe 
of a Mill was good, without ſhewing 
that the Mill was an ancient Mill, and with- 
out ſaying, that the Defendant Time out of 
Mind, Cc. hath repair'd the Damme, but 
call'd it only an ancient Mill, and without 
ſhewing that the Water hath Time out of Mind 
run that Way, but only that the Defendant 
hath diverted it from its ancient and uſual 
Courſe. Levinz 3 Part 133. Nulmes againſt 
Hoblethmayte. 

For a Seat in a Church appendant to a Meſ- 
ſuage, is good againſt a Diſturber, without pre- 
leribing in tht Seat Time out of Mind, &c. 
having ſaid, That he is ſeized in Fee of a Meſ- 
ſuage, and that he, and all thoſe whoſe Eſtate 
he hath in the Meſſuage, have had a Seat in 
the Church, and as oſten as there has been Oc- 
caſion have repair d it. Levinx 2 Part 193, 
Merchant againſt Whitepane. Where one pre- 
{crib'd, that he and all the Tenants of ſuch a 
Houſe have had all the Sears in ſuch an Iſle 
of the Church, he need not ſhew any Cauſe or 
Conſideration for the Preſcription, as that they 
have repair d, cc. in this Action upon the 

| E 4 Cale 


sF Action upon the Cate. 
Caſe againſt a Treſpaſſer ar wrong Doer. But 
where one claims a Right againſt the Ordinary, 
he ought to ſhew a Title, by repairing, 0 
Levinz 1 Part 71. Bunton againſt Bateman. 
© For not repairing a Fence, by the Defen- 
dants being one of the Tenants and Occupiers 
of ſuch a Parcel of Land, who have Time out 
of Mind maintain d the ſame, is good, tho the 
Preſcription is laid in Occupiers, and not ſhewn 
their Eſtate ; and tho that hath been adjudged 
naught in the 1 CO. 445, and the 2 Cro. 665; 
for the Plaintiff is a Stranger, and preſum'd ig: 
norant of the Eſtate: But it is otherwiſe if the 
Defendant had preſcrib'd. FYentrs 1 Part 264. 
Anommus. | 
The Plaintiff declar'd, That there wero four 
ancient Mills within a Mangor, and that J. C. 
was ſeiz'd in Fee of Iwo of the Mills, and J. H. 
of the other Two, and laid a Preſcription in 
each, that Time out of Mind the Tenants had 
Ground Omne frumentum, to be ſpent in their 
- Houſes at the Mills of F, C. or at the Mills of 
J. H. The Preſcription is unreaſonable; for 
a great deal of Corn is uſed which is not proper 
to grind. gut the Action might be brought by 
both, otheriſe there could be no Remedy up- 
on the Preſeription; for. ſingly they could not 
bring it, beeauſe grinding at any of the Mills 
would excuſe the Defendant. Hale laid, The 
Declaration was naught, becauſe it is that the 
Defendant ought to grind at the Mills of J. C. 
or J. H. which is true, if either of them hath 
8 1 an 


Attion upon the Cale. 37 
an ancient Mill, tho' the other hath no Pre- 
rence or Right upon the Preſcription ; and 
therefore it ought to have been laid thus, That 
ſuch Corn, &c. as was nat ground at the 
Mills of F. C. ought ta be ground at the Mills 
of J. H. and then have averr'd that the De- 
fendant's Corn was ground at neither of them. 
Ventris 1 Part 167. Sir John Caritas and H 
vey againſt Lithby. 5 


Spoiling a Coat in * 


The Plaintiff declar d. that the Deſendant 
being a Taylor, be retain d him ro make him 
a Coat well and;artificially, and that the De- 
fendant made it tam inepte uegligenter & inarti- 
ficialiter, &cC. Becauſe he does not ſhew that 
he deliver d him any Materials, the Action 


cannot lie for ſpoiling of them. Secondly, He 


does not ſnew wherein he had (poil'd the Coat, 
or what Defect there was in it, which ought 
to have been certainly. ſer forth. Ventris 1 P. 
268. Beſt againſt Taue, | 
Action brought 4e Usx.re abducta, and con- 
cludes, contra for mam Statuti, where there is 
no Statute in the Caſe, yet good; but Judg- 
ment was ſtay' d, becauſe the Declaration was, 
that he kept her from him aſque ſuch a Day, 
which was ſome Time after the exhibicing of 
the Bill, and the Jury ſnall be intended to give 
Damages for che whole Time mention d . 
TM * 


38 Action upon the Cale: 
the Declaration. Ventris 1 Part 103. Ward a- 
gainſt Rich.  _ 

In an Action againſt a common e for 
loſing Goods deliver'd ; a Set of Gold Buttons is 
a lufee ient Certainty, and ſo is a Set of Turks 
and Garnets, being intended to be well known 
to thoſe that deal in ſuch Things, in what Num- 
ber the precious Stones are plac'd in ſuch Sets. 
Ventris 2 Part 78. Chamberlain againſt Cook. 
He declares of Four Silver Pots, and of One 
Silver Pot, and doth not ſay, uno alio Poculo, 
If for want of the Word (aliv). the Thing ſhall 
be taken to be the ſame, and ſo a Tautology, 
then the Jury ſhall not be ſuppoſed to have given 
Damages for the Thing ſo laid, and if in Con- 
ſtruction they are to be taken as divers Pots, 
then Damages are well given for them. 2. + 


— 


— — _ * 9 * — — 


Upon Trover and Converſion. 


Iz what Caſes it lies. 


| Converſion. 
A Refuſal upon my Demand, to deliver 


Goods found and not recciy'd from me, 
makes him a Treſſ „ ab initio. Rolls Abr. 
If one takes an Horſe and rides, his de- 


Uvering of it 1 is no Har. 16. pe 
Where 


, 4 


Action upon the Cale. $55 

Where the Thing comes per Trover, (i. e.) by 
Finding, there ought to be an actual Demand 
and Denial prov'd ; otherwiſe if an actual Ta- 
king be given in Evidence, Syderfin 1 264. 
Bruen againſt Roe, oO HAR 


ho ſhall have it. 


1. A common Carrier, for he has a ſpecial 
Property in the Goods, 

2. Husband and Wife, where the Trover is 
ſuþpos'd before, and the Converſion after the 
Coverture, (i. e.) the Marriage; for this A- 
ction dilaffirms the Property, being found upon 
the Wrong done before the Coverture, bur by 
Two other Judges, the Husband only ſhall have 
the Action, becauſe the Cauſe of Action is the 
Converſion, and that is ſubſequent to the 
Marriage. Syderfin 1. 172. Powes and Uor 
againſt M rſhall. 2 

The Property which the Leſſor hath in the 
Timber by the Common Law always remains 
in him, notwithſtanding the Statute of Glow- 
ceſter; and therefore if a Stranger cuts down a 
Timber-Tree, and carries it or the Bark away, 
the Leſſor for Years may have Trover againſt 
him, or Waſte againſt the Leflee, Crook 3. 
242. Berry againſt Heard. 3 k 
Baron and Feme, (i. e.) Husband aud Wife, 
he having the Land in Right of his Wife, if ſhe 
ſuryive him ſhe ſhall have the Damages, 7 


6 Action upon the Cale. 
the Action alla. Cre. 3- 437. Iregwiel and 
his Wife againſt Reeve. | 
If — Crenes takes Wares of a Shop keeper 
againſt his Will, upon Pretence of buying 
em, an Action lies againſt the Husband; but 
if he ſells them to het upon Truſt, and delivers 
the Goods unto her, he ſhall not have an A- 
ction of Treſpaſs againſt the Husband by rea- 
ſon of the Delivery. Modern Reports 137. Man- 
by againſt Scott. 

Baron and Feme cannot have an Action of 

Trover, and ſuppoſe» che Poſſeſſion in them 
both, for the Law transferrs in point of Owner- 
ſhip the whole latereſt in the Husband. Telver- 
ten 4 Draper a Falkes. 
A Sheriff ſhall have an Action of Trover for- 
Goods levy'd by him-in Execution, and taken 
from — for he hath a fpecial- Property ſufſſi· 
cient to maintain this Action. Levinz 1 Part 
282. Hillrabam againſt Snow. 


For what T, hings it lies. 


1. It lies for Money, tho it is not in a Bag, 
for the Plaintiff ſhall only recover Damages; 
for the Money leſt cannot be known, yet the 
Loſing is but a Surmiſe and not Material, and 
a Taking may be before Mitneſſes. Rolls Abr. 

2. For 40 l. of Money told him in a Box, 
wichou aging it. was ſeal d or lock d. 7b. 


3. for 


Action upon the Cale. 6&2 
3. For a Bond. 2. ee | 
4. For an Hawk; but it ought to be al- 
ledged, that it is reclaim'd; for otherwiſe it 
feems that if it Ty Ke _ a Ver- 
dict chat he was p of it as of his prop 
Goods, does not aid him, for by toſing a 
Property is gone. 5 
5. For a Spaniel chain d, for it is reclaim d. 
6. For Negroes being Infidels, and Merchan< 
dize. Levinz 2 Part. Butts againſt Penny, 


Writ in Trover. 


The Place of Converfton ought to be ſhew's 
in the Writ ; but in this Caſe the Poſſeſſion is. 
ſuppoſed to be at A. and the Loſs Zrover and 
Converſion being all conjoined with a Copula- 
tive, ſhall be intended all at one Place, vis. 
at A, Crook. 525. White againſt Hany, up- 
on a Writ of Error. 


Declaration in Trover. 


If the Declaration be, that the Baron and 
Feme did convert to their own Uſe, it is not 
good, otherwiſe it is if it be to the Uſe of 
the Baron or a Stranger; for the Converfion is 
the Point of the Action, which is a Torr, (i. e.) a 
Wrong, with which the Feme · Cyvert may well 
re, OI 


A 


62 Action upon the Cale. 

A Declaration for Four Curtains and Val- 
lens is good, for it ſhall be intended fo much 
as is uſed about a Bed. Syd 2. 174. Feeke 
and Ward. Be, | RS 

A Declaration for Ten Pair of Curtains and 
7 is good. Syd. 1. 445. Taylor againſt 
ells. 

A Declaration for ſeveral particular Goods, 
& alis Utenfilits ( Anglice, ImplementsYafter Ver- 
dict and intire Damages. Judgment was ſtay'd 
for the uncertainty of aliis Urenſtlis. Levinz 
3 Part 18. Blackhouſe againſt Moore. 5 

A Declaration for ſex Catulis, quatuor Catellis && 
und amphorã Sapors. After a Verdict for the 
Plaintiff, and intire Damages, the Court rul'd 
Judgment for him, for they would intend Dogs; 
Whelps; and as for the Word Sapores, they 
would intend the Damages to be given for the 
Amphora, and nothing for the Word Saphores: . 
2 3 Part 336. Chambers againſt Warks 

. | | 
; An eee for Tribus Struilus Tami ( Angl. 
Ricks of Hay); after Verdict it was mov d, that 
. Struibs is uncertain, it ought to be Carectatis, 
but the Court, 'rwas certain enough, and gave 
Judgment for the Plaintiff, Lewinz 1 Part 301. 
Meſt againſt Davies, CO 
A Declaration for quadam Parcella Fili a Parcel 
of Thread, is certain enough, becauſe Damages 
22 to be recover d, and not the Thing. it 
ſelf, as in Replevin. Levinx 1 Part 303. Jenny 
againſt Norris. | por; 


Attion upon the Cale; 63 
Plea in Trover. 


In Trover, and all other Actions where the 
Plaintiff makes Title to the Thing demanded, 
or to the Thing for which he demands Da- 
mages, there the Defendant ought to make a 
better Title to himſelf, and to trayerſe the 
Title of the Plaintiff, or otherwiſe to confeſs 
and avoid it. But in an Action of Treſpals, 
Quare Vi & Armis, Colour of Poſſeſſion given 
by the Deſendant to the Plaintiff ſufficeth, be- 
cauſe the Declaration is General upon a Sup- 
poſal, without any Title put in certain, and 
therefore it ſufficeth ro anſwer a Suppoſal with 
a Colour of Poſſeſſion only. Telverton 174. 
Prieſtly againſt White. BET 

This Action doth ſuppoſe a Wrong which 


the Defendant ought to anſwer, and therefore 
he muſt plead Not Guilty to the Miſdemeanour, 
and give the other Matters in Evidence. Mo- 


| dern Reports 136. Manby againſt Scot. 


Action upon _ ous 
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i. 1 0 upon a 


Sur. Allumpt, 
PVuomie. 
Wager do Ly. 


Nan Action of the Caſe upon an - 
the Defendant cannot wage ihe ob Law, be- 


cauſe it is a Treſpaſs upon the Cafe, Cote 
Litileton 195. Cots Reports, Lib 4. Slade Ciſu. 


 Appottionmient of an Aﬀumpfit. 


An 8 umpfit cannot be apportion d by 
the Law. Syderfin 1. 38. Beſt and Joly. © 


A Contract or Aſumpſit intire. 
II Four be fucd in an Aſfmpft, and they 
lead Now aſſump. inſta ſex Annes, but not the 


eauſe the Contract is intire. Yentris 2 Part 
151. Bland againſt Haſelrig & alios. | 
A Promiſe as to one Point being void, can- 

not ſtand good for the other, for it is an in- 
fire A ent, and the Action is brought for 


out Variance from the Promiſe. Ventris 2 Part 
223. The Lord Lexington againſt Clarke and 


dis Wife. by 
The 


— | 


eſt, the Plaintiff cannot have Judgment, be- 


both Sums, and could not be otherwiſe with- 
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as Aciarypon the Cal. 
A Traitor, or Eelon at any Time after 
his 8 ad — is Con dkion, ſell 
any of his Goods to maintain himſelf; and ag 
to this, have his Action as Man may 
have; and fo happily he may be charged by 


this Action See Marr * 8 155 
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join in the Action. 8 i6"2-Promily-be. made 


10 the: Hasband, co pay a wen to his 


Wiſe. 44 «4s. Stiles Rep, 297 —— He- 
if 


A, 5. 


in this Action, upon, any ſuch Contrack 


e to. On * Kah 


68 Ann npon Cale. 
the Wife doth buy and. ſell, and mpnage the 
Eſtaze: of the Husband without him, or the 
Things fold be ſuch as are proper to a Wife 
to ſally; as Eggs, Butter, Cheeſe, Cc. there 
her Contracts will bind him. But if ſhe buy 
any; Thing for her Husband, or to his Ule, 
without. Authority General or Special from 
bim, this Contract will not bind him, albeit 
the Thing bought be ipent in his Houſe: And 
et if he agree after the Buying, it will bind 
him: And in ſuch/ Contracts made by the 
Wife „ the Husband may declare as upon a 
Contract made to. bimelk; and this Action 
will lie, as it will upon Contracts made with 
mne But Collateral Promiſes, as War- 
ranty; and the like, to fuch Contracts, annex 
pe will not bind the Husband without his ſpe· 


Is 21 H. 7. 4 ac 6, 5 
62. 27 H. 8. 25 
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in his on Advantage; and therefore this Acti- 
on will not lie againſt him upon any ſuch Con- 
tract or Aſumpſii. And yet his Contiaa for 
neceſſary. Meat, Drink — Apparel, Phyſ. ek, 
Schooling, and the like Neceſſaries, is as good 
and binding as another Man's Contract is; and 
: he is char 7 755 himſelf, and his Executor 

him. oy's Rep. 87. Popham 15. To 
: Taylor: for making Cloaths for: him. Ney 


A. * Toa a A for Beer for him. 00 „ 


Rep. 


4 4 


dof Infant — 21. — pen dl — 0 
will not be bound by any Contract or 
t of his; tho! it be —— never ſo much 


, r r, oc A a ew. 


| Y — —— Ma RES th {OM Ka . 3 c 


+ v- gr ww, —_— *. © my SF * 2 1 


upon between them, if be had deliver d his 
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Rep.'85. And the Judges, not a Jury. are to 
judge what-ſhall: be ſaid geeeſſüry. Bromalum, 
P. 168. Crook 2. 494. 560. Leonard s Ree 
114. Balſf. 1 Part 38. Coat 9.87. Plan, 364. 
10 H. 6. 14. Cool upon Lit. 172. 18 Ea, 4s 2. 
Hob. Rep. 96. And yet if after, this the. Seller 
and he come to an Account, and bring what 
he had of him to a Certainty he may not ſus 
upon this Account ſtated. Trin. 24 Cat. g. 
* . g die g t Ben 
give Earneſt; and the Seller break with him, 
he may have this Action againſt the Seller, 
but ſhall recover ſmall Damage, for tho Seller 
could: nt have recover di the Money agreed; 


Horſe; and the Infant may bring an Action of 
Account ſtr his Earneſt- Money again. It is 
not ſafe therefore to make any Conttact wick 
an Infant; ſot (ome ſay, if he ſell, a Hark o 
Goods, and deliver it with his own Hands 


that this Contract is not void, but n 
Bd, 4+.2- 


only. 4 26:41:82. 2 * H. 7.039. f 18 r 
If he buy Wares in a way of: Trade, and geg 
by it, yet this will not bind him. Crook. g. 


„ 657 NG: 213 Bf6 ', {3:1 A 11 
The Maſter in many Caſes chargeable in chis 


Action upon the Contract of his Servant. And? 
for this, we are to know, that the Contract o 
a Servant in Buying and Selling will bind che 
Maſter, and make him chargeahle for the Things 
bought in theſe Caſes. 75 
„ = ou 1. Where 


q * 
nn 
2 
_ N - 
by 


: Bur if fe do come to the Maſter's Uſe, and he 


ir, 


70 Action upon the Caſe. 
F. Where the Servant is known, and 3 
common "Bailiff to his Maſter, and he dorh 
ul to buy for him, and he doth mention his 
Mater in the Bargain, and doth buy for him. 
12. Where the Maſter doth give a 
to him ſo to do, and be doth men- 
fien his Maſter's Name in the Bargain, and 
bily for him, albeit the Maſter never have the 
Thing booght:- And in thelt Caſes the 'Cons: 
— good, albeit the Maſter have no notice 
1 any Fried may be a. Servant in the 
dae þ For if any Servam of mine by my 
ntment bay any Goods for me, or to 
ve; by rhis che Proper 
nd His Mall be ſaid my 


ty of chem is in 
wald ave them! Trin. 9 Fac. B. R. Moore's 


Buying, and 1 


Gale, 1113 676 et OF B11 | 
3. . che Tl boaghs: doc come to 
the Maſter's' Uſe, and he dotir aflent to it: 


elſary. „ Pic 14 
WMferc he FHoth after che Buying: 2gree to 
be it comte not to his Uſe ; ſot & ſubſe· 
* Agreement is cquivalem to the prece- 
lin Fn a and: the Seller m 2 an 
Toe of Debt, or this Action as 

the Maffer. And if the Servant do 

a any ſpeeiul Htomiſe to {x rag 
be may have an prongs of the Calt 1 rhe” 


62. Doi. & Stn. 37 e 237. N. B. 
„20 „“ t 120. | 


—— ir; __ ec if the 


* 


© ou WF: | Lind 
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120. G. 11. H. 6, zo, 21. H 7, 40. And 
ſome think theſe Contracts to be good, altho 
he never uſe his Maſter's Name in them. But 
in 'other Caſes, the Contract is void as to the 
Maſter, and will not bind him. 
It my Setvant by my command ſell my Horſe, 
the Money is to be paid to me. Hetley 176. Sorin 
ſelling of the Maſter's Goods or Cattle, the Qori- 


tract of dhe Servant will bind the Maſter; in 
theſe Caſes: „ald l ! 


Servant hath a pr 


1. Where the precedent 
Authority, General or Special, from the Ma- 


ſter to ſell the Thing: And here it will bind; 
albeit the Maſter hath not Notice of ir; and 
receive not the Money of the Servant. But 
if his Servant give away his Goods, contra- 
2. Where: che Maſter, after” Notiee of the 
Sale, dorh agier take 790. 10522908 e 

3. Where the Servant is a- common and 
known Bailiff, and doth uſe to buy and ſell ſut 
his Maſter. And if ſuch a Servant ſhalt fell 
or 732 — Horſe, or exchange his 
Ox fer Witat--that- cometh to his Maſter's 
Uſe; this is good, and the Party that hath: 
contrafted with him neꝭd not to averr, that be 
had Authority from his Maſter. And in all 
theſe, and iti ſuch- like Caſts, tlie Maſter may 
ſuppoſe the Guntt᷑act ro bẽ made with himſelf, 
and ſud in his dn Nanit for the Money. Nei 


per nlternis ifucit per ſepſum fucit. Dic 230. 


Noy's Rrp. 1 16. :Fincht's Law 66. Brooke's Cons: 
trat 2 4% odr 164 2 eg 
510 ; F 4 if 


tract made with me, ĩt may lie-upod the Coths: 


himſelf to pay the Debt, will lie a 
7 SUL Ch, 5 ol. — 9 2 4's vs ba 11 
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I therefore I ſend my Servant to a Market 


or Fair to buy any Thing fot ine, and do not 
tell him of whom he ſhall buy it; in this 
Caſe! of whomſoever he buys it, I ſhall be 
chargeable. Bur if bid him buy it of one 
Man; and he buys it of another, f fhall not be 
cliargeable for this. Hoc. and Staat t. 'So, 
i bid another deliver to my Servant what he 
Malheall for, and I will pay him; in this Cafe; 
I ſhall be chargeable for whatſoever my Servant 
doth ſetch. Crook 8. 1434. 
And therefore upon all theſe Caſes, where 
this Action of the Caſe will lie upon the Con 


— made with my Servant for me, or to my 
Ua. O ein vil is Sv ei % 
But for any Thing collateral to the Bargain, 
my Ser vant's Contract ſhall not bind me. And 
zherefore where he hath Authority to ſell my 
Goods, and he doth: ſell them, and warrant 
the' Goods, the Sale will bind me; but the 
Warranty will not bind me. 11 EA 4. 7. 
So if a Taverner's or Mercer's Servant, ot 
4 Packer, Bailiff os: Shepherd, that hach the 
Cuſtody of his Maſter's Goods, fl ge 
them away; this will not bind the Maſtet, but 
he may ſue him that ſhall -meddle wirh the! 
Goods for them. N r10, B Dune 36. 
If a Servant make à Bill, teſtifying : thut h 
bought Wax to the Uſe of his Matter; and 
this without Sale, and by this be doth bind 
gainſt the 
. Servant, 


4 TY 
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Servant, for ip is his Ane, but his Maſtera 
Debt. Dyer 2 G YE! unn! 190 „ £774 } Vie "£11 
But Contra made by or with 2 Stranger. 
for me, or to my Uſe; it is 1aid;/ſhall not ind 
me as in the Caſes before. fund therefore,: it 
there be Mother, Son and Daughter, and the: 
Mother having a Jointure on her Son's Lands; 
the Son, in Conſitleration that his Mother doth: 
ſurrender, doth aſſume with her to pay the 
Daughter a Hundred Pounds at a Day: In this 
Caſe, the Daughter cannot bring this Action a- 
gainſt the Son for this Money at Law. But hapr 
pily in a Court oſ Equity ſhe may recover it. Trix. 
18 Fac. Bi R. adjang d And yet atis laid down: 

23/4 Rule, That any one, to whoſe! Uſe * 
for whoſe: Benefit a Contract is made, may; 
have an Action upon the Breach of the — 
miſe, altho the Promiſe were not made to him. 
but to another. Paſch. 23 _ = B. R. Stile c 
Re er 31 ο 590927 it) 

if lone, in Confderation: chat I baye paid 
Ten Pounds; aſſume to 4 Stranget to aſſure me 
an Acre of Land — Jie for. W 
upon chis Promiſe at Common Law: But in 
the Court of: Equity I may perhaps haye Re- 
lief for it. Fach g Jas. Ri. Jolloꝭa (aii by; 
Three Juders;| Andi: yet if Ilſue: nt a Lai 
againſt one chat owes me Money. and uſe J. H.! 
tonbllow ig, and he gets a Watraot to: tha: 
ShepitF to arreſt him: and bergupon the Par- 
ty promiſes him, if: hep will — is, he will. 


per avthe: 'Dayat ene Be mY! 
Money 


11 Aion upon the Cale. 
Money; he cannot ſur him this, but 
haply I may, but I muſt lay the Promiſe as it 
laid ro him. Crook 1. laſt Fable. 389. 
A. be indebted to B. and a Stranger follows 
che Suit for . and 4. comes — Stranger, 
and fays to him, Forbear your Suit, and I will 
pay ybur Maſtet; the Matter may have an A- 
ction _ SI and he muſt bra the Action. 

I 

"ft _ — that. g. my Son: 
and Heir ſhall marry Conſtance his Kinſwo- 
man. And in Conſideration of that, I agree 
to aſſute Corftarce Land, Tea Pounds a Year, 
for her Jointure; he aſſumbs-to me to give ny 
Syn in Martiage: with the ſaid Cunſtunce Two 
Hundred — 1 This is good and it ſeems! 
the Son, and not the — to bring the As! 
Qiow if chere be Cauſe, 9 Pull 
620. Altthys Rip, 176. xo 

If there be Debate abs me andmy ny Sony 
and J. S. and he hath beaten nie, cc, and al- 
ſtulted my Son. und I have ſworn the Peace; 
Mid am pro him befote-Jultices of the 
Pease ys and cht Fecher of J. C. in Conſiderati · 
on that F 89d my Son wil defiſt our Com- 
and'thar r But Sen be no further vexad 
chat Cauſt by us aſfur'd, that his 8a 
ſnall kvep che Prate rowards mt and WR, 
my Seh, and: J /d deſiſt, G. And the Haid 
J. doth ren ui: Peace my Son, &. 
and wound Ma, un, l am a Charge to eure 
_ Arduin Caſeʒ the Adson win not yy 
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this Promiſe for me, as it ſeema, albeit I was 
at Charge do cure him; but m my Son if 
will lie, and againſt the Father of:F. S. ups 
on his Promiſe f for his Son. Aud if in hes 
Caſe a meer Stranger had made this Promiſe 
upon this Conſideration, in the Behalf of the 
Son of J. S. it 5. k. ap 
Publiſb d, 849, 81h. 01] 
Where a Train is. 70 —— 
hath an Intereſt in the Cauſe ;. inthis Caſe, he 
to whom the Promiſe is 0 be d, and 
not he to whom it is made, ſhall have the A- 
ction. If Two Joint-Tenants' be of a Houle, 
and the one conditions with the other to go to 
Market to ſell it, who doth it, and appoints 
the Payment to be made to: another ; here he 
to whom the payment is to be made ſhall h 
the Action. So if or om 
mand ſell my 


the Intereſt i n. 5 Rep. 176. 
Zut in Caſe where he to Rabe 
miſe is made hath no Intereſt , ibetre he to 
whom it is made; and not he to whom it i 
perform d, ſhall have the Action. As if 4, pro- 
mile B. to pay . S Ten Pounds upon a Cons! 
ſideration not perform d, B. and nt J. S. thatl 
have che Action, . eu em. ono 275 1197 
If one follow a Suit for me againſt F. S. _ 
when he is to be arreſted, to be forhorn, he 
doth promiſe J. S. to appear at the Day, or 
ty the Debt; in this Caſe, ane _ 


= 
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on / this Promiſe, and in my own. Name, 23 
upon 2 Promiſe made to me, and fo declare, 
and not upon a Promile made to J. S. Cao. . 
Laft Fabliſb d,. 369... if 00 
A Contract made with a Man — he 
drunk, is as good as if it were made wich 
him when he is fober. And an Aſſumpfit or 
Promiſe made by or to him in his Drunkennels; 
is as good) as if it were made by or to him 
when lie is ſober; and ſo he may ſue, and be 
ſued t as another Man — * 0 

If an Aſſumpfit be made by Two! or more at 
one time, 2 mult be ſued together, and 
ane of them cannot be ſued without the o- 
ther. And yet aſter the Death of any of them, 
che Sutvivor or Survivors may be ſued. Bulſt.: 
1 Patt iG oro od i ns Sod moldy on 

Af an Aﬀuth pr be made to Two Men; as; 
where Two Mens Cattle be diſtrain d, and up- 
ani their Payment of Ten Pounds to him, he 
doth promiſe to procutc the Cattle ta be res; 
deliver'd to them; in this Caſe they muſt join, 
and may not Ever in Achion. And ſo genes! 
rally where an Aſſumpfit is made to Twooor/ 
more, no one ofahem may ſut chile che reſt; 
lire, but tha wit ſuc all togethe: But aſter 
the Death of ane of them, . tho Survivor or 
Survivors alone may ſue. Stiles Rep. 156. 


I's, 203. Ct upon Lit. ae” Brem. 

2 Part — Ny, Rep. een * 2:4 nate 
0 . C 200 35 182907 03.7 9 g deb 
AH (£447 39] yi E 7 107-01 ; n 203 £0 
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And in 20 Jac. Cod 2. 663. — 
Chamber, it was agreed by ali che qud 
adjudged, That there is no Difference — nr 
2 Dollateral Promiſe made, and broken by the 
Teſtator in his Lifetime. as Where it is to de- 
lirer up ſuch a Bond: (as the Caſe was there} 
or the like, and a Promiſe made by him to pa 
Money for a Marriage-Portion, ot the like; 
for the Executor ſhall be charged in both Caſts 
alike, Croo. 2,294, 571, 662. Fenk. Century 6. 
— 81. Cent. 8. 80. Hob. 26 Stilo top: 
3 7 „% tene The, ary: 
2451 yet ibis faid, char this Action will nor 
lie againſt. the Executor, or Adminiſtrator of 
a Leſſor that doth covenant to pay Quit-Rents 
during the Term. M. 2 Jac. per Curiam in 
Flerlakenden's Cale.  Telverto's Rep. 99. Cov. 9, 
89s Croo. 2, 570. 
But the Law is now, that regulzely 42 Exe-: 
cutor or Adminiſtrator ſhall be charged wich 
all the Contracts made by the Teſtator in this 
Action. Coo. 9. 86. Plow 82: As if a Man 
promiſe to pay Money, or to pay that which 
is the Nature of a Debt, or where the Ground 
of. che Promiſe is a true Debt, and he die be- 
fore it be perſotmd, the Executor or Admini- 
ſtrator ſhall-be charged with it. Hobs Rep. Pi. 
278. Coo. 9, 68. Plow 182. But otherwiſe 
it is where the: Aſſumpfit is to do iome Colla- 
cial, Thing. as to build a' Houle, or the like. 
Ot when it is to pay Money in Conſideration of 
ſome Collateral Thing, as in . 
ef 


18 Action upon the Caſe: 
the Enlargement of a Man out of Prifc 
the. like. — this: Dimes _ 


iz bach been oft. adjudged. - Trin. 3 Fac. B. A. 
Yet ſer Co 10. 77. It was by a 


given genes 

rat Rule, cy” os, 5. fit of the Teſta. 

— a Duty, an A- 
ro or err 


the Excecutors. 
New B. of Entries. f. x, 2. Plan 28. Ou. 1. 
lit, 59, 91. Cres. 1. 216,370. And 
Jet (ee C. . laſt Publiſb a, 4745 47. 38 Elie, 
in the Excheq rer 167» Chamber apun 4 Writ. of Error, 
between and Rotheram, it was adjudg- 
. Tlar where the Teſtator promis d in Con- 
ſideration of a Marriage to pay One Hundred. 
Pounds, thar this is not recoverahle of an Exe. 
cutor or: Adminiſtrator : Andthere fad, That 
the like judgment was given berweew Griggs: 
and Me, n.on in an Action brought againſt an 
Adminiſtrator, upon a Promiſe of the late; 
ſtatera pay Money, cc. Cra 2. ff Proliſd u 
465: C 2. 571. But the] of lat · 
ten Times are otherwiſe. And in Paſche xS. 
Jac. N R. 4. in Conſideration that B. would 
marry, ber, aſſumed ta leave her worth Five 


chaguer Chamber it was # Writ of 
Ewvr,. that the — crab 2 
an Infant, buy 


zt. I the Teſtator, bein 
Wares, and after gives — Fran and dies 
other Conſide- 


and — ickaitdag 


ration doth aſſume to pay it, no Action will lie 
fac chis: 4djadged. Omen Hh. 94 Nor will 
2 | it 


Huadeed: Pounds, and died. And in the” EY. 


le. Croo, 2. 
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it lie 2 Hdilutaius with the Tos 
— JE Mereh..'y. Owen's Rep, 94. 
See Pb 189. e e . Sedt.. * 
nnen Fart a. 


2 +; 10 t 


* or EE | 7 v 
Wager. 8 
There was® Wage 


S tt 
in Fards of Ve 

wp — my of them deliver d inte 
bebe of C Ten Angels, and each of them 
„That if there were Ten Yards of Vel- 
vein the Cloak, that then tdey ſhould( he de- 
liver'd to B. andi if not; to A. This is good; 
and may be purſued accordingly. Ce t. * 


vl Ye 
Cone: a Ms 8 , Teſt I 


* porfetks., - 
bos sen 30! 
deer cee cluding my Thing um 
Aion upon. m 2 
— : Foe if there be: only 2 
or Communication begun. and not 
no Action will lie upon it. And therefane;: L 
one ſhould ; with me toi gira me ſa much 
for my Ho as J. S. thall-juige him tabs. 
worth. this Contract is not cawpleny, noc? 
ca any Action be upon dt. till 7% 
ve given his Jud Andi ſor this; 66ie1 


Law will allow reaſonable able Time: And TR S. 
die 


8s Action upon the Cale. 

did before he give his Judgment. the Contract 
is determin d. Plom. G. 14. H. 8. 19. Butrit 
ſeenis the Florſd muſt be deliver'd, or Money 
paid, before the Property alter, or Action is 


for the Money. See more, Coo. 10, 76, 102, 


Dyer 356. 17 Ed. 4. 4. 9 H. 7.21. 10 H. 7. 
6. Coo. 5. 83. Plow 302, 479. Dyer 98. 

H che Contract be to pay Part of the Mo- 
ney preſently, and the reſt ad a Nay to come, 
and the Sellet give him Time to that Day to re- 
ſuſe: In this: Calc, the Bargain is nor perfect 
till the Day; and yet if he agree to it before. 
Actions will lie for the Things and Money. 

99. latib e s eilig i hon, 
"Me I prize Wares, and the Tradeſmen ſay ſa 
2 ; now eras . is not perfect * the 

loney be paid, unleſs a Day be agreed up 
for the baymele bf the did 7 E 4. 18 

If one promiſe me Three Shillings a Week 
for his Diet and Lodging, and I find him Diet, 
bur do not ſind him Lodging; this Contract 
is : But ho Action can be brought for; 
the Three Shillings a Week upon this Contract. 
But an Action will lie for the Diet upon the 
Conttact in Law. 9 Ed. 4. l. 91 Ei fiat) ¹ Un 

Il be an Artiſt, and one iſe me Ten 
Pounds to teach him my Art ſeven Years, this 
Contract is in the Mał ing of it perfect enough. 
But if I die before the Seven Years ended, che 
Money is loſt on my Side. And if che other 

, T2 14 2 1 k f F. 7 $f 1 pa 


11 
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= 
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pays me the Ten Pounds, or ſecures it by Bond; 
then it is loſt, on his Side. 21 Ed. 2. 1x. 

If one promiſes to ſetve me a Year for Tei 
Pounds, = Agreement is compleat; but if bes 
fore the Year expir'd lie dorhi depart out of 
my Service, or die, or we part by out Agrees 
ment, the whole Debt is loſt: Bur it is ſaid; 
if the Money were to be paid Quarterly, and 
he ſeryes a Quarter, that he ſhall have the 
Quarters Wages. 16 Ed. 4. 18. 10 H. 6. 
SIÞ in. $4 3 *. 2 
If I fell a Thing to another, and rio Price 
is agreed upon, and he takes the Thing into 
his Hands, the Contract it ſeems is good. And 


Thing to another, and upon the Payment or 
Tendct 


$2 Anion upon the Caſe. 
Tender of the Money by me, and his Refufa! 
thereof, I may take the Thing bought; or if 
he refuſeth to let me have it, I may fue for it. 
Dyer 29, 30. 14 H. 8. 19. 9 H. 7. 21. 21H. 7. 
6. 10H. 7+ 9. Plow, 432. FOUR Ts 
If the Husband ſells the Trees from off his 
Wife's Land for Money, and the Buyer doth 
cut and carry away part of them, and the 
Wife dies before he cuts the reſt: By this the 
Contract is not gone for that which is paſt, 
but the reſt of the Money muſt be paid; but 

it is gone for the Trees, for the Buyer ma 
cut no mote Trees: And yer if the Contra 
were to cut them at ſuch a Day, and not before, 
and he cuts ſome of them before the Day, in 
this Caſe the Contract will be void, and he 
cannor. be forc'd to pay any of, the Money. 
18. EA,. 6. Broo. Contradf 26 

Ikone ſells me a Leaſe of Yearsand Goods, by 
one Contract, for an entire Sum of Money, and 
the Goods be taken away from me by the 
right: Owner before the Money be paid, yet 
the Contract is good, and I mult: pay all the 
Money. So if I {ell Two Horſes fat Ten 
Pounds, and one of them is another Man's, who 
rakes him away; yet the Contract is good, 
and he will recover the Ten Pounds: But he 
will have his Action of the Caſe againſt me for 
ſelling of another, Man's Goods. 7 H. 7. 4. 
Cos. 3,22. 18 Ed. 4. 6. 9 Ed. 4. 1. 12 H. 8. 
az: 37 if „rt * | my 5 
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it A. owes B, One Hundred Pounds, 8 
being a Clothworker to A having Clothes pt 
his in his Houſe, and they, Three agree that 
{hall have theſe Clothes fox his Money, 45 
that C. ſhall deliver them; this is perfect; 
judged. So if one poſſeſſod of à Field of Corp, 
agreech with another, that he ſhall, have the 
Corn there fot Twenty Pounds to be paid 
at N next; wel 12 certain ue 
Coo. 4 n ee 


Ami it void, Nudum Padtum, 

If one buys of me a Horſe, or other Thing 
for Money, and no Money is paid, ner 
Earneſt given, nor Day ſet for the Payment of 
it, nor the Thing is deliver'd; in chis Caſe 
no Action will lie for the Money, nor for the 
Thing ſold, but I may ſell it to another if l 
will. Plow. 309, 302. 11 H. 4. 33. So if one 
promiſes to give or do for another ſomewhat 
for that which is paſt; or becauſe he harh 
builded a Honſe, or becauſe; he ler his Friend 
have Wares, or becauſe his Friend doth Sf 
to the Party Money, and that if he pays him 
not, that he that — the Pramiſe will pay 
him; all theſe are void Promiſes, and will 
taiſe no Action. Doct. & Stud. 105. 

If I promiſe to one, that in Conſideration 
he hath deliver'd ro me Twenty Crowns, that 
I will deliver them to him again; no Action 


wal lie for this. Bur if he delivers them to me 
G 2 firſt, 


firſt, and thereupon I promiſe to re-deliver 
them; an Action may lie for this. Aajuaged. 
If I promiſe to one, without any Caule, to 
give him Twenty Pounds to make a new Houſe, 
or towards his Loſſes by Fire, or the like; no 
Action will lie for this. Plow. 308. 17 Ed. . 4. 
At J. S. owes me Ten Pounds, and another 
comes to me, and tells me, he will be my Pay- 
maſter for the Ten Pounds, and prays me to 
take him for my Debtor, but gives me nothing 
for it; this alſo is Nandum Pactum, ex quo non 
britur Actio. Fitz. Debt, 126. 

If one promiſes to build me a Houſe, make 
me an Eſtate, or to do any ſuch-like Thing, 
and there is nothing given or promiſed by me 
for the doing of it, no Action will lie upon 
'this. And where one doth promiſe me to'doa 
Work by a Day, and it is not agreed what he 
ſhall have for the doing of it, or when; or if 
it be agreed, no part of the Money is paid: 
In this Caſe I may not ſue for the Work not 
done, nor ean he ſue for the Money; bur if 
the Promiſes be mutual for the Work, and the 
Reeompence, we have mutual Actions the 
one of us againſt the other. Dyer 21, 21. 
Ploy. 25. 3 H. 6. 36. 803 2½ 25/74 200 
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A Promiſe againſt a Promiſe, or _reci-. 
procal' Promiſes or mutual A fon unp. 
ſets. . 


One Promiſe may be a FRAY) Conf A0 
of another Promiſe, As where I am indebted 
to another Twenty Pounds by Bill, and he aſ- 
ſume to me to deliver me up my Bill, and I* 
aſſume to him to procure Two ſufficient Sure- 
ties to be bound for the Twenty Pounds. And 
in this Caſe, he that ſues for not bringing Men 
to be bound, need not ſhew that he delivet d 
up the Bill, . Croo. I. laft Publiſh 'd, 54 5 

A Promiſe may be a PAY of another 
Promiſe; for one Promiſe made in Conſidera- 
tion of another Promiſe made at the ſame time, 
and each Party may ſue at any time upon the 
Promiſe made to him: But if they be made 
ar ſeveral Times, they are both void. Hiob, 
Rep. pl. 16, 116. M. 2. Jac. C. B. Somt's Caſe. | 
Brownl. x Part 10. And Mich. 4 Fac, B. R. Ca. 
all's Caſe. 

So if one owes me Twenty Pounds on a Bill, 
and I promile him to deliver him the 'Bill, and 
he promiſes to give Bond with Two Sureties to 
pay the Money by a Day. 38 39 Elis. 
Gower's Cale. 8 

If one be indebted to me Twenty Pounds by | 
Bill, and in Conſideration that I will faithful- 


ly promiſe to deliver the ſaid Bill ta him, he 
3 


4 


56, Artion upon the Cale. 


doth aſſume to find Two ſufficient Sureties to 


enter into Bond to me for the Payment of it; 


this is a good Conſideration and Promiſe. Nay's 
Rep. 61. | N 
f one promiſes me, that in Conſideration I 
will marry her, that ſhe will marry me; this 
is a good and binding Contract, and hath in it 
mutual Aſſumpſits, on which Actions may lie. 
Sſiles 295. + js | 


If I and another talk together of his having 
all my Iron at ſuch a Furnace of mine, pay- 
ing Forty Shillings a Tun for it, and I aſſume. 


tq hini he ſhall have it; and he aſſumes ro me 
that he will have it all, and for it pays accord- 
ing to the Rate aforeſaid; theſe are good mu- 


| tual. Promiſes, on which Action may be 
brought. Jelverton -1 33 And thetein no o- 

ther, Go © 

or fer. forth to be petform'd. © Beadl. 150. 


:If an Executor owes for the Teſtator a Debt 


of Two Hundred Pounds ro J. S. and J. S. is 
content, and doth a 

Hundred Pounds, and to take it by Twenty 
Pounds a Year; and in Conſideration of this, 


rhe {aid F. S. doth aſſume (o to pay it; in this 


there. are reciprocal Promiſes. Jelderton 11. 


If one be indebted to me Twenty Pounds by 
Bill, and I promiſe to deliver him the Bill, 
aud he promiſes me. to bring, Two ſufficient 


Suteties to give Bond for the Money by a Day; 


in thisCaſe, he may; ſuc me and I him: And 


bere needs no Averrment of the one Side tg. 
. enable 


pſideration is neceſſary to be alledged, 


gree with him to take a 


Action upon the Cale, $7 


enable the Suit; and ſo in all ſuch reciprocal 
Promiſes: Bur if the Promiſe be Conditional, 
Contra Adjudged. Mich. 38, 39 Elis. B. R. 
Gower and Capper. n 1 

A. ſells a Cow to B. for Five Pounds, and aſ- 
ſumes to deliver her to him at a certain Day; 
and at the ſame Time B. aſſumes to 4. to pay 
him the Five Pounds for the ſaid Cow at the 
ſaid Day. A. brings an Aſſampit for the Five 
Pounds not paid, and doth not averr the Deli- 
very of the Cow, and it is good enough. Bur 
the Writ muſt mention both rhe 4ſſumpfits ; for 
the one of them is the Conſideration of the o- 
ther, and either of them may have Action a- 
gainſt thg other, the one for the Money, the 
other for the Cow. Hob. Rep. 88. Fenkins, 
Century 7. Caſe 47. e 

The Count, Paſche, 14 Fac. B. R. Fuller's 
Caſe, was this, That the Plaintiff declat d, 
thar 4, was indebted to him Two and Thirty 
Pounds, for which he ſued 4. and that it was 
agreed between him and 4. to ſtay the Suit, 
and if he paid it not before Michaelmas, he 
ſhould give Security, &c. In this Caſe it was 
held, that he nced not ſhew that he did ſut- 
ceaſe his Suit, for it is a reciprocal Agreement. 
But if A. in Conſideration that the Plaintiff 
ſhall ſurceaſe his Suit, promiſes to pay it, then 
he muſt ſhew that he did ſurceaſe. Paſche, 
14 Jac, B. R. Fullers Calc. | 
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; If one, in Conſideration that I have promis'd 


to pa on ſuch a Sum of Money ſuch a Day 
and Place, promiſes upon Payment thereof ta 
ſurrender a Leaſe unto me that he hath of my 
Land; this is a good Promiſe, and Action 


will lie upon ir. But I muſt be ſure to render 


the Money, and ſay in my Declaration, that [ 
have paid it, or tender'd it, and it was re- 
fus'd. But if the Promiſe be, That in Conſi- 


deration that I have aſſum'd to pay ſuch a Sum, 


that he hath aſſum'd to ſurrender; in this Caſe 
he is to ſurrender, and reſt upon my Promiſe 
for the Money. Cvvo. 1. laſt Publiſp d, 88g. 


If one promiſe ro me (a Carpenter) Ten 


Pounds ſuch a Day to build him a Hoſiſe, and [ 


do promiſe him to build him a Houle upon this 


Contract, either of us may ſue the other at any 
* before che Work done. Dyer 21. Plan 5, 
T 6. "Wj F * ; 
' WES Agreement, that the one ſhall build 
a Houle, and the other ſhall pay Eight Pounds 
for the building, and ſays that he offer'd to 
build the Houſe, but does not (ay that the o- 
ther hinder'd him. It was held by Hale, 
Chicf Juſtice, That tho' there were mil tual Pro- 
miles, yet they were only to perform an A- 
greement which was Conditional in it ſelf; 
for in Agreements Executory there is a Condi- 
tion Precedent, and a mutual Promiſe does 
not oblige to perform the Agreement in ano- 
ther manner than tis made, ſcil. For the one 
to Pay the Eight Pounds if the other builds the 
J J Houle: 
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Houſe. But it was agreed by the whole 
Court, that the Averrment, That he-offer'd ro 
build, &c. does aſter Verdict ſupply the Averr- 
ment that he hinder'd Him; for if he had nar 
been hinder'd by the other, the Offering had 
been in vain. Levinz 2 Part 23. Opy againſt 
_m_ Ventris 177, 214. Peters againſt Qpie. 
Aſſumpſit in Conſideration that he has un- 
dertaken to do ſuch a Thing, is a Promiſe a- 
gainſt a Promiſe, or a mutual Promiſe, and 
there is no need of an Averrment of the Pet- 
formance of the Thing undertaken. Levinz 
1 Part 20, Bennet againſt Aſtel. 7 
Where the Promiſe is mutual, and one Part 
is to be done upon the Performance of the o- 
ther, there the Performance ought to be averr'd; 
as in this Caſe, 4, promis'd B. to deliver ta 
him a Deed, B. promis'd A. upon the Delivery 
to pay him 60/. There ought to be an Averrment 
of the Delivery af the Deed, but a Promiſe to 
pay him 60/. upon the Delivery of a Deed, and 
alſp to deliver to him the Poſſeſſion of certain 
Land on the firſt of April next enſuing, are di- 
ſtint Promiſes to be perform'd at ſeveral Times, 
and if the Breach be aſſign d only for not de- 
livexing the Poſſeſſion of the Land, there needs 
no Averrment. Levinz 1 Part 70. Oliver a- 
gainſt Evens. 
' Upon mutual Promiſes there needs no Avert- 
ment of the Performance, and therefore a bad 
b. I Averrment 


on * 
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Averrmeat ſhall not hurt. Levinz 1 Part 293. 


Beam againſt Turner. 


Contrafl or 527 t to retain Mo- 


ney, &c. 


I one owes me Twenty Pounds, and I buy 


of him Goods to the value of Five Pounds, and 


it is agreed between us, he ſhall keep up his 


Five Pounds towards his Twenty Pounds; it is 


ſaid, that this will not bar him of his Five 
Pounds if he ſues for it. Fitz. Debt. 565. 

So if one promiſes me, that I ſhall retain the 
Rent I owe him for Money he is to pay me; 
it ſeems this will not diſcharge ſo much, nor 
may I plead it in Bar to an Action for the Rent; 
bur I may bring an Action upon che Promiſe, 
if there be any Conſideration in it. Mich. 
9 "Fac. B. R. Je vis Caſe. 


 Aſumpſit to wank. 


in Conſi deration that ſhe will mar- 


umpfit 
ry 2 ee will marry her, good, Levinz 1 P. 


147. Ratter againſt Hebden, Vide 7 Hb. I. 4.0. 
Diſceit brought for not rk. his Daughter 


according to Agreement, for the Conga is 


aw ca 


" Ry 
AD :. 4+ 


Aſus 


Action upon the Cale. 91 
Afumpfit C onditional.. | 


Where I promiſe to make new Pales, if 1 
may have the old Pales; I muſt have the old 
ere I am bound to make new, and I am not 
bound to look after the old Pales 195 ſelf.” 33 H. | 
6. 43. 27 H. 8. 44. Perk. Set. 15 

if one have Seventeen Tod {Wool by him 
to ſell, and | bargain fot Fifteen Tod of it at 
my Choice, and he, in Conſideration of Six 
pounds to be paid by me ſuch a Day, promiſes 
to deliver it me ſuch a Day, this is good: But 
if I ſue upon it, I muſt ſne that I have choſen 
out my Fiſteen out of the Seventeen Tod; for 
this is a Condition Precedent: And yet if be 
ſells any of it before my Choice made, this will 
make the Promiſe abſolute}, ''arid will be a 
Breach of it; ſo if he denies me to fee it, and 
make my Choice of ir. Telverton 76. 3 

If one ptomiſes for Ten Pounds paid him in 
Hand to build a Houſe; this is Conditional, 
and he is not bound to do it till the Ten Pounds 
be paid. And it is not like to chis, where 
one doth promiſe ro build à Houſe, and rhe: 
other doth promiſe Ten Pounds; here the Pr." 
miſes are Reciprocal, and give Action to cach” 
of them, the one againſt the other. We 

Aſſumpfit to pay if another does not Y, FE 
his own proper Debt, and nor Collateral. Le- 
vinz 3 Part 363. Maſters againſt Marrict. 


Aſſumpfit 
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Aſſ umpſi 1 C ertain 1 Uncertain, Or Re. 
: Pugnant. 


: If one buys Twelve Weighs of Barley, and | 


aſſumes to pay for them as much as the Seller 
ſhould have of any other, abating a Penny on- 
ly in every Byſhel, the Agreement is good; but 


if the Seller ſues for his Money, he muſt be ſure 


in this Action to ſet forth, that he hath giyen 
notice before the Action brought for what he 
had fold it. Cros. 2. 432. 9 


is gncertain, and no good Agreement. Croo. 2. 
250. 683. | hes 


Ia Promiſe be to pay Money, and no Time 
ſet for the Payment thereof; this is certain e- 
nough, and 890d, and ſhall be paid preſently. 

Py 1 


If one promiſes to pay Money, or do any 
Thing on ſuch 2 Day next, coming. or about 


that Time, it ſeems it is good, it mult be 


done near about the Time. N 16. 

If I fell my Horſe for Ten Pounds, to be 
paid in a ſhort Time; this Bargain is void for 
Uncertaintv: And therefore, it the other that 


buys doth take or leave the Horſe with the Sel - 


ler, it ſeems he may take and keep, or ſell his 
Horſe to another at any Time, till he hath re- 


ceiv'd the Ten Pounds.  Bulſlr. 1 Part 92. 


14 H. 8. 18, 19, 20. | 
If 
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II 7. S. and my ſelf be talking of the buying 
of Two of his fat Oxen, and 1 Nane ge, | 
for them Seventeen Pounds in a ſhort Time, 
and he doth —_—_— aſſume e them 
unto me; this Promiſe to pay intra breve Tempus 
is uncertain, and no Conſideration at all, and 


. 


therefore not good to ground an Action upon 
it. Coo. 2. 250. b: Han ene, 
lf one promiſes me for good Conſideration, 
to pay me Ten Pounds, or give me a Gown 
ſuch a Day, this Promiſe is certain enough 
and good; and if one of them be not done at 
the Day, this Action lieth: And before the 
Day, he that is to do it, hath his Choice to 
do which of them he will: But after the Day, 
he ro whom it is to be done hath Election 
which he will take. Fitz, Debt. 89. 9 EA. 4. 
910 a Contract be between A. and B. that A. 
ſhall pay his Part of the Sums of Money that 
ſhall be levy'd for the trying of the Cuſtoms 
of M. So if one promiſes to another to fave 
him harmleſs, and ſay not for what, or againſt 
whom; theſe Contracts are inſenſible and un- 
certain, and therefore void: But if any Senſe 
or Certainty can be made of them, they ſhall 
be good, and an Action may lie upon them. 
Paſch. 9 Fac: B. R. Coo. 10. 102. 76. Dyer 356. 
And therefote if the Promiſe be to make good 
a Houſe, this is certain enough, and ſhall be 
taken that he ſhall repair it. Mich. 21 Fac. 
B. R. Fey's Cale. Sa if one owes me _— 
; a 
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and another, pan. ſome good Conſideration 

annex d to the Pramiſe, dock ꝓromiſe to make 
it good to me;;; this is certain 8 2 

ſhall be taken in the vulgat Senſe. 

e. Be . ene 

I a Contraci be between 42 B That 4 

wal do ſuch a Work, and B. ſhall pay ſo much 

for it, but that A. = — 12 the — J 
this is repugnant and void, and will not hin 
on either Side till the Work be done, and they 
perhaps he that . may haue a Action fot 
his Wages. ; 4. r 

If one tankt, ta give ſo much fora Thing 
as it ſhall be teaſonably Worth ; his is youd 
for Uncertainty. Dye 9g. 

I one ſor goed Cauſe promiſes to pay me 
Money in a ſhort. Time; this is void for Un- 
certainty. So if one ſells me a Horſe for as 
much as I ſhall value him at. Belſt. x Part 
, C. 250. 68 3. So if one for good Caule 
ptomiſes to forbear me his Money for a little 
Time; this is void for Uncertainty. Tala. 
8 Fac, B. R. Sackford's Cale. | 

I one promiſes, that if I will deliver Wares 
to his Da ughter, that he will pay for them; it 
ſhall be incended chat he wilt pay me for chem, 

Noy's Rep. 83. 

If one 8 to morber. 1 pray truſ 7.5. with 
a Hundred Pounds, without more Words; this 
is no good Aſſumpſmt, unleſs he ſaid theſe Words, 

And | will lee you paid, or ſome ſuch-like 


Action upon the Cate. 5 


Tf a Promiſe be to pay fo much Money for 
Currants ſold unto him, diſcomnatendo, for four 
Months; it ſeems this Declaration is uncer- 
rain, and ſo void. Stiles Rep. 29. Breer and 
Sothwell. Trin. 23 Bliz. Stiles Rep. 27, 58, 63. 
If one promiſes, in Conſideration of a Mat- 
riage, to leave half his Eſtate tb the patty; this 
is certain enough and good. Stile r Rep. 463. 
If I promiſe to another, ſb he marry my 
Daughter, to give him as much as I ſhall give 
with any other Child; this is certain enough, 
and good, and if I by my Will ſhall after give 
a Hundred Pounds to another Child, he that 
marries my Daughter may ſue my Executor 
for this Hundred Pound. Glauc: Aft ck, 6 Car. x. 
Whitlock's Caſe. Trin. 17 Fac. B. N. Roll's Caſe. 
So à Promiſe to give a Child's Part, is ccttain 


enough, and good. Trin. 17 Far. B. R. 


If I promile to one, in Conſideration chat be 
will pay me Ten Pounds, I will make him 2 
Leaſe- of ſuch Land; this it ſeems is little 
worth, but void for Uncertainty; for he may 
make a Leaſe at Will, and avoid iti as ſoon as 
it is made: So if the Promiſe be to forbear a 
Suit, and ſay not how . 39 Elis. 

Co: B. Burkin's Cale. up 
If a Contract be fo, ee part of it Lia 
the Contract ſhall be of ao Uſe ; as that ont 
of the Parties ſhall bring no: Action upon it, 
or ſhalf have no Benefit by it : This is frivolous; 


and void. A 44: ge: hr 3 2 
it 


9s Anion upon the Caſe; 
If an nt be to make a Leaſe of Land; 
i it is not aid when to begin or end; this 


is — ng and — for it may be 
Leaſe at Will, which may end as ſoon as it 


doth begin. Berkin's Cale, . 38, 39 Elis. 


g io oo 

| If a Promiſe be to make's Leaſe for b 
Years of Land, and ſay not when it ſhall be- 
gin, it 2 begin Preſentiy. Coo. 10 76, 
. 

If one retains me to go a Journey, and pro- 
miſes me as much as will content me for it; 
this is a good Promiſe to ground an Action 
when I have done the Work, and ſhew'd him 
what will content me, and demand it, G 


Cyoo. 1. laſ Publiſh'd; 1 32, 133. 


If it be agreed between me and ma Ih chat | 


he ſhall have Leave to depaſture Twenty Sheep 
from Michaelmas to the Second of April upon 
my Land in Dale, and in Conſideration of this 
ſhall pay me as much for the ſame as it hal 
be worth. Benal. 1 47. 

If one promiſes me, tas if 1 will procure a 
Licence for B. from one C. my Leſſor, to ſell a 
Term that he hath, that he will pay for my 
Charges as much as I ſhall deſerve: This is a 
good Aſſampfit and Conſideration, tho? there 
be no need of a Licence; and I may have this 
Action upon 
the Procurement of it, tho? vain is a Labour 
to me. Judged, Affirmed in Ertor. Cros. 2, 618. 


Jerk. Century 8. Caſe 18. Bendl. 139. 4 


ic if I procure the Licence, for 


La... 
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A promiſe to pay Money in Trinity Term, is 
certain enough and good. Leonard's Rep. pl. 
295. ; 

i f a Contract be made, upon good Confſide- 
ration, co do a I hing. hc. that promiſetli to d 

it ſhall hayę a reaſonable, Iime to do it, an 

not haye Liberty to do it at any Time during 
bis Life;; „Az E. i R. „ 
If it be a part of an Agreement to give à 
Bond with Sureties, and they ſay nat what 
Sureties, nor in what Sum, the Court mult [et 
down how.: many Sureties, and in hat gum. 
Hob. Rep. N. 19. ea an W. a. 


Afumpſir, | lawful or unlawful. . 


If A. be ſued on a Bond, and I become Bail 
for him, and judgment and Execution is had 
azainſt one; and the, Plaintifl! doth promiſe 
me, ſo as I will pay him; he will aſſign me the 
Bond and the Debt, and make me a Lettet᷑ of 
Attorney to ſue for it in my own Name; this 
ptomiſè is againſt Law and. void, being Chans- 
perty. Trin. 38 Fliz. B. R. OD: xo#'s Calc? 
Vide Stat. of Will. 3. that enables to ailign. 

To beat a Man, not good Living. 2. Part 
174 Allen againſt Reſccus. | 


oF. -% 
Ls ©0 ff g 


98 Action upon the Cale. 
Aſumpſit frivolous. 


If one gives me Twelve Pence, and I in Con- 
ſideration thereof promiſe him, that if I do not 
cauſe him to be whip'd to Morrow about the 
Croſs in Glouceſter, 1 will give him Five Pounds, 
and he is not whip'd ; no Action will lie for 
this Five Pounds upon this frivolous Promile. 


Hletley Rep. 4. | | 
Aſſumpſit impoſſible, no Aion lies. 


Aſumpſet purſued or perform d, or not. 


If one promiſes me, that if I will ſeal a Re. 
leaſe to 7. S. he will pay me Five Pounds; this 
is good. But if [ ayerr, that I, by the appint- 
ment of him deliver'd the Releaſe to B. to the 
Uſe of J. S. This is not well purſued and per- 
form d: But otherwiſe if it had been by the 
Appointment of J. S. himſelf. Nys Rep. 18. 
. „„. BELT 


Aſumpht executed, or Executor. 


If one ſells te me all his Blades of Corn on 
fuch a Ground, the ſame being fowed with 
Wheat and Rye, and now almoſt ripe, the 
Tythes excepted, for Sixteen Pounds, to be 
paid at ſuch a Day to come; this is a good 

| Bargain, 
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Bargain, And if I take the Corn (as I may); be 
may either have an Action of Debt, or this 
ſpecial Action of the Caſe at his Choice 4gainft 
me for the Money. Coo. 4. Slades Caſe 92. 


Aſumpſit of Two or more Parts, how to 
be taken. d 


If one be indebted to me a Brewer, for Beer, 
and die; and his Adminiſtrator, in Conſidera- 
tion that I will deliver to him Six Barrels of 
Beer, aſſume to pay me that rhe Inteſtate did 
owe me, and this allo, and I do ſo; I may 
have this Action for both, and have one Judge» 
ment and Execution, de Boni priprim. Groo, 1. 


loft Publifs a, 406. 
Afunpſit to a Feme- Covert. 


| ii . | (1 37 C3 0g 

If J. S. promiſes my Wife during Coverture; 
in Conſideration that ſhe will cure ſucha Wound, 
that he will pay her Ten Pounds; this is good; 
and Actionable, and I and my Wife may ſue 
together for ir. Croo. 2. 205. 1 


A good fan. 


If I, being a Solicitor retain'd for J. S. do 
tetain an Attorney for him to fue, and I doafs 
ſume to pay him his Fees; in this Caſe he may 
have this Action or Debt againſt me for his 

"Jp H 2 Fees 
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| Fees at his Choice; 44jndged.. Hill. 16 
Brad(cid's Caſe,” 17 FA. 4.5. 33 — 7s. i 
if I fetain an Artgrney for F 85 And 117 05 

more; in this Caſe, it ſeems 15 can haye nei. 


ther of theſe Actions againſt me: And yet if 


I ſay co him, Be Attorney for F. S, and if. he 
pays you not, I will; in” this Caſd he- may have 
this Action. And-if I ſay, Be his Attorney, and 
I will pay; by this I am chargeable in both 
theſe Actions. 4 3 Blix: NN 5 Cale. 9 7 0 
1 Part 16. 70 21 | yi 
lf one hare a Dog ofviidine; and * to 
deliver him to me on Requeſt, and do not, I 
may have this Action; for a „ not 0 
Nause. Oe 5 95. Fe 


Aſumpſe t ro ſave. hawks 


If A de Bail for B. in: N R. and B\\promilſes 
to ſave him harmleſs, no Action will lie for 
this by & againſt B. altho he pays the Money, 
if no Capias be awarded againſt the Principal. 
nor Scire Facias againſt the Bail. Trin. 7 Fac: 
B. * Rolls and 8 * upon” a rm e in 
Co. 

If one promiſes to * another bane how 
any Thing, he that made the Promiſe ought 
to do it ar his Peril without Requeſt, and Re- 
queſt. is not material, altho the Promiſe ſay, 
upon Requeſt : And if he be damnified by me, 
and I do recompence him upon Requeſt made, 


tho Promilo is not broken. Stiles 141. „ 
Aue, 


** 71 5937 775 1 01 


ie. lad the 22 ht. ej, 20K. 
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I $1393! 
11. = TER = an he ſhall KS „ 
Land wy no more, this ſhall be taken as 4 


70 himſelf, and, all claiming by or under 
him oal and nor of Strangers, 7 Bulſtr. * Part, 


94» e +3, Dyer 1555 55 K 5 20. 
Afanipſet 10 do a T1 bing upon Demand, 


- 2147 Une 17 —— 

If I promiſe — CanGderation. to pay 
Ten Poundson Demand, or ſay not when it ſhall. 
be paid; in this Caſe, it ſeems. no Demand is 
needful: But if the Promiſe be to do a calla - 
teral Thing, as: to pay Ten Pounds owing by 
anoc lier Mah if he pays not himſelf at Michael- 
ma upon Demand; in this Caſe he muſt de. 
mand it. before, he can ſue for it. 12 H.. 8. 14. 
17 Jac. "if, 78 FI ec! .me DAS 

IC 3200916 thin 1 

Afurpfit us do a 7 bing: pow Requeſt | 

Of! bus Sun 2} 

"If one be arreſted for my bebt. and be 
makcs an Obligarion rg me, for his Delivery, to 
pay the Money tat a Day to come, but doth 
not deliver it as his Deed, upon Eſſumpſit that 
he will deliverlupon Requeſt; in this Caſe [ 
muſt tequeſt ie; tid if { make no Requeſt till 
the Day of Payment be palt, I am Remedilels 

3 in 
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in Law, and muſt ſue in Equity for my Mo- 
ney. . Paſche, 9 Fac. B. R. Baſſer s Caſk. 


Where a Time certain is limited for the \Pay- a 


ment of any Thing, he ſhall never alledge a 


Requeſt before the Day ; but otherwiſe it is 


where it is incertain. Coo. I. aft Publiſh 4, 
SF one, for good Cauſe, , promiſes to pay me 
Nine Pounds, which 7. S. doth owe me, when 
the Party promiſing ſhall be thereunto requir'd; 
in this Caſe, becauſe it is a Stranger's Debt 
and no Duty till tlie promiſe, thert muſt be 4 
ſpecial and expreſs Requeſt made, and the 
Time and Place of it ſet down, andi dice ſepius 
Reguifit, ' will not ſerve. . Di. *. 523. et 907 


11 Three aſſume to pay, or give, upon Re · 


queſt; — the Requeſt be ——— one! of them, 
1 d enough.! Noy's Rep. 1 35. 
el 


| my Horſe for Ten Pdunds; and hs 
Day of Payment in the Suit for it, ſt muſt be 
laid to be paid, cum ind: requiſit mw ne 


and Goldsb. 1 2, 13 


The Collateral Matters which are nat Du- 


ties, 3 1 is material, and are not like a 
Duty; as for a Debt which is due, and no 


Day of * expteſſed, there it ſhall be 


alledged, do be. hen he ſhall be thereunto re- 
2 generally. _ A. and God, 13. 


14. 


| after 


f one promiſes me, „ that if, L rake. ſuch a 
Woman: to Wife, he will pay me Twenty | 


Pounds, When he ſhall be thereto tequeſted 


„ av my ww t Row mo: , Wd 4 © , pos Pj wo _2_maws 


p e * 
a _—_ FRE 
* — 
| 2 .» 
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after the Marriage; in this: Caſe, there needs 
no ſpecial Requeſt to be, or be pleaded. Hut- 
— = hae age nn 

Aſſumpſit to pay upon Requeſt, upon 20 
Aſumpfit the Plaintiff need not prove the Re- 
queſt, becauſe it was trayerſable, and not be- 
ing traverſed it was admitted. Levinz 1. 166. 


Anonymus. 


Notice where it muſt be given. 


If 1 promiſe Money to the Marriage of my 
Daughrer or Kinſwoman : In this Caſe, it ſeems 
no Notice needs to be given to me of the Mar- 
riage before the Suit brought; and yet if it 
be Penal, it is otherwiſe. And therefore where 
the Contract is, That if you marry her, and I 
do not then pay you Twenty Pounds in Three 
Weeks, I ſhall pay Forty Pounds; in this Caſe 
Notice muſt be given of the Marriage, and De- 
mand of the Money. So if I promiſe a Woman, 
if ſhe will marry my Son, that I Will the one 
half of all my Lands and Goods: In this Caſe, 
Notice muſt be given before a Suit can be be- 
gun, Old Book of Entries, fol. 4. New Book of 
Entries, fol. 2, So if I promiſe a Man Twenty 
Pounds upon his Day of Marriage, or when 
he ſhall marry any Woman whatſoever: In 
this Caſe, Notice muſt be given to me that he is 
marry'd, ere I can be ſued: But if I promiſe 
to one a Hundred Pounds if he marry A4 S. my 
Couſin; it was adjudged in this Calc, Notice 

H 4 Was 
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104 Aitimuponthe:Caff.. 
was not neceſſary; but it ſhall be intended, 
that when he demanded. the Money, he gave 
Notice of the Marriage. C. 2 228, 229. 

k one promiteg nie Money at the Day of my 
Marriage, I need not. nor need Ii to thew in 
my Declaration, if I ſue upon it, thar II gave 
him Notice of my. Marriage be fore I; married. 

Croo. 1. 23. But if a Collateral I hingube to 
be done on the Marriage · Day, there perhaps 
Notice: muſt be given, aſtho it be ta he done 
to the Party himlelfl. Bulftr. 3 Part 2 36. 

If p omiſe to another Man upon the Mar- 
riage ot my Son withſhis Daughter, at the Mar- 
riage to give a Hundred Pounds to my Son: 
In this Caſe notice mull be given; orcelſe how 
can he pay the Money at the Marriage Day? 


Telwerton 1215 22. And yet if one promi ſes 


mea Hundred Pou ndggt will marry his Daugh- 
ter; on the Day of Marriage, or within Ten 


Days aſtet upon Requeſt: In this Caſe no Notice 
is ncedfal, for it is plett in che. Requeſt. | 


Benalos 159. ir 


Kent oromiltddey 3.6: rhatifLatdile Rev 
queſt will take S. M. to Wiſe, he will pay me a 


Hundred Pounds upon Requeſt : In this Caſe, 
am not bound to give him Notice of the Mar- 
riage, but may lue for my Money Tigous it. 
Taverten 168. 


If I have Ten Quarters of Got: nod 1 ſell; 
oe Quarter to J. S. to pay me half a Year hence 


lor ir after the Rate chat 1 (ell the reſt ; I muſt 


by”, 


; bell, 4 


Athlon upon the Cale. rog 
fell, and give him Notice how. I ſell the reſt, be- 
fore I can 1 for this. Hob. Nep. Pl. s. 

If a Promiſe be to J. S. to pay my Money! 

at his firſt coming to Glouceſter; Notice muſt be 
given to him that is to pay it, when the other 
doth firſt come: ro Gloaceſter,” Hob. Rep. Pl. 63. 

If one promiſes me to fave harmleſs con- 
cerning any Suit about my Land, and there be 
a Suit and Recovery againſt me about it, I 
muſt give him Notice of the Suit and my Da- 
mage, and demand it ere I can ſue. Coo. T. 
254. 255. Coo. 1. laſt Pulliſp d g 1 2N2 

If I promiſe, for good Cauſe, to pay Tem 
Pounds to 7. S. when he ſhall purchaſe White- 
Acree : In this Caſe he muſt give me Notiee of 
his Purchate ere he can ſue me for this Ten 
Pounds ; but if the Promiſe be to pay it when 
the Stranger ſhall purchaſe ir, there it ſeems o. 
therwiſe, for rhis is as much in his as in my 
Knowledge. Coo. 7. 29. r e 9. 
10, 13, 46. 

If one promiſes to: pay me duch 2 — of 
Money upon my Return into England, I muſt 
ſhew in my Count, that I gave him ex preſs No- 
tice, ee the Time and Place of Doing it. 
Croo; 1. 4 o t1:n01% vd bnuod od ano UM 

There aceds no Notice to be given of an A- 
ward. but the Parties at their Peril ate bound 
to take Notice of it. Z20b; fen. PL. . 

If one buys Barley — ben to pay. 
far it, as much as I ſhall have of any other, 
bating a Pe my only ig every Buihe!: . In ibis 
„„ 2 Cale, 


tos Attion upon the Cale. 
Caſe, I muſt give Notice to the Buyer what ano - 
ther and ſo ſet forth in my Declaration: 
But if the Agreement be to pay ſo much as J. &. 
paid; in this Caſe, Notice is needful to be gi- 
ven. Coo. 2. 432. | 

If one aſſumes to me, in Confideration that 
I ſhall procure him ſuch a Decree in Chancery 
in ſuch a Cauſe there, that he will give me 
Ten Pounds for it: In this Caſe, I mult give 
him Perſonal Notice of the Decree; bur if he him- 
ſelf, to whom I ſhould give Notice, be one of 


the Parties to the Suit in Chancery, there I need 


not give him Notice of it. Tel vertan 1217. 
If one aſſumes, in Conſideration of divers 
Sums paid to him, That if Cooper affirm, at his 
Return from beyond Sea; that he receiv'd of 
me Twenty Pounds, that he will pay me the 
Twenty Pounds: In this Caſe, if 1 fue, I muſt 
ſhew that he did affirm it ſach a Day, Year, and 
Place; but before whom he affirm d ir, is not 
material, and I am not bound to give, but he 
is bound to take Notice thereof, the Thing be- 
ing to be done by a Stranger, and lying as 
much in his as in my Knowledge, Croo. 2. 492, 
3. n j Lit 3 | 
Oi one be bound by Promiſe to me, to pay 
me ſuch Money as I ſhall lend to F. S. and [ 
do aſter lend him a Hundred Pounds, I may 


bring my Action upon the Promiſe, without 


giving of Notice to him, and he at his Peril 
muſt take notice of it. Aqjudged, affirmed in 


Error, P. 6 Fac. Hlaerv.ley and Leighton, B. R. 
SIhJ | Cres. 
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Cris. 2; Car. 34. FJenkinſon, Cent. 7. Caſe 11. 


d Cite Phe it doth it ih the ent 
5 the Parties what ĩs done, there 
no Notice is to be given by the one Party to 
the other what is done; bur here it is more 
in the Knowledge of him to whom it is to 
be done, there Nqtice is to he given: And 

in caſe where a Penalty is to be recover d ſor 
the not doing of the Thing, chete Notice muſt 
be giyen; but where bare Damages only is to 
be Tecover'd, there it / is not needful. Bulfr, - 
I Part 12, 13. Alſo there is a, Difference where 
the Thing to . is Exceuted; and where 
it is Executory; where Executed, no Notice is 
to be given; as What Cloth you ſhall deliver: 
to F. S. I willſee you paid for. it: In this Caſe- 
1 muſt give Venen what Glark he doth. der. 

wer, - 50! 

And there is this Difſercnce, when ir reſts up». 
on a Matter to be done between rhe Parties 
themſelves: There Notice is to be given of 
this to the Party who is to make a Payment of 
Money upon an Act to be done by the other, 
to whom the Payment is be made: Otherwiſe. 
where it is ro be done by a Stranger, for there 
he hath taken upon himſelf te rake the Notice | 


Ul his Peril 0 3-44 
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This Action will lie iiſome Caſes" PD % 


Contract of Buy ing and Selling: che Whie igt 


ſometimes with, And femerimes- wichone © 
Warranty: And rhis (in this CafeydutH fernen 
times reſpect th Property f the Thibg DIY, 
and ſomerimes the Quality" fit: War! 
ranty is the Cauſe of an Action in euſe of Vers! 
dition as well us of Corruption. 19 H. 61 9:%01 
that if one ſelts me uny living ort dead 800 
and warrants it ound afd ght, ( andi it BY! 
nor / ſo, I have this Action! Aelw. 862 G H 
28. N. N 8. 'The Warranty muſt ber 
made by che Mas char” ſells And / not by ul 
Stranger, and upon a Sale by the Owner, dad 
not by a Servant, other wild ar is not bindiffg. 

14 . 3. 6. And: whether the Price be. paid 
otcnot, is not material in this Caſe, ſor Debt" 
lies ſor it. 9 Heyn f. Pl. 2. % Hip t.. 201 


Alone ſelista Horſe to me lame er diſsaſtd- 
in his Legs ob Eyes, and ktiows it, and wars? 
rants him to be ſound, I may have this Action 
agalnſt him 7 Rich. 2. Len gz 31 H. Gh“ 
So if one ſells me a Horſę ſick, and warrans* 
him ſound, and knows it to be otherwiſe. N. B. 
94. C. 7 R. 2. 42. Regiſt. Orig. 108. Liv. 
Intr. 9 B. Sect. 1. But if it be ſuch a Fault 


Action 


as che Seller doth not know of, ſome tay the 


KS+ «as aa _ Sd ww a EA Ao ca 


AttihwapoutheeCalf % 
ARing) wilh nor lie. e EN . But it 
ſcemg:theilaw! is other wiſe, and alike in both 
Caſes. Bus at / ao Man ſells me 2. Horſe; orios 
ther Thing, huduwutrants it co benotherwiſe 
than it may appear to him that harh his Five 
Srnles:; as Honſe to be ſound, and he is ſtrdin- 
dot hach a Splint, Spavie;' Boil, or is lame 
gr N arrants Cloths ta be Red and they be Blue: 
No Action wilklie upon this Wartanty. 13 Hœ. 
4. 2 2 V 4. 14. .. ½ο H 6. 375 
31:44 611. And et leet Croog 638. whicte 
ic ſeems to be held. hat in caſe ofa'Warran 

made at the Time of the — — 
e: geo Que. Ii he warrant him to he found 
Wind and Limb, and he bath fone ſecret Diſs 
eaſaoknowa te the eller not viſible to the 
Buyer Ast ifche be Shoulder ſhot, ot the like 
I quay Have this Action againſt hiim. Adjuderd} 
Tun A G Ja. 3. R. 11 Ed.. 6 1 3 H. 4. 1. 
But iſ the Wamanty extend to a Thing to come, 
ag that a Horſe ſhall carry a Man Thwiy Miles 
a Day, or the like; this it ſeems is not binds, 
ing. Finales Lam, 188. ct 121 wills i! 

-1faiz»Mancils me Cloths, and warrants e- 
very ene of them to be of ſuch a Length, and 
they be not ſo; it is ſaid I may hate this As 
ian for: this: But if the Warranty: befor ſuch 
a Coleut to a Buyer that hath his Eyes, and 
they be not.of that Colour, this; is nar Action- 
able, I Hd. $167:71' Dectipt ag. vg 6. z 
AGign upon; te ger And chere it was aid, fe 
Stranger hall watrant a Thing ſbd mes that ab 


4 
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4% Aittdnuponthe Cale, 
is void: 80 if my Setvant that ſhall (etl in 
Goods warrant it, no Action will lie agtt 


him. 12 £2! 4. 6: 80 #:0he' warrants Cloth 


ſold to me, that it is well fulled, hen it is 


rar 11 M 6/9230; 03 1659s Jo , e 


But if a Thing be ſold to mi that am ab- 
ſent from it at the Sale, and the Selle wars 
rants it, I may have Addantage of this, albeit 
it be about ſuch a Thing 3s I might have. dif 
cover d if I had been preſent! 14 H. 6. 24. 
Aion, C 9. If the Servant ſells by Covin 
of che Mader, and thei Maſter 9 to the 
Warranty, thaps be chargeable wien 
. 9 Hs. 5j. fi 37. 11 Ed. 2. OI N. B. 
50. F N B:gh, 28. 5 Hy. tu. 91 
Helv. 89. Imp Servant ſelis my Horſe, or o- 
ther Gods and he watradts it, and it hath-2 
ſecret Fault, the Kara nar yp no Action a- 
gainſt me upon this Warranty for the Maſtet 
cannot be bound by 1 
but by ſuch as ho doth agree unto Dost. and 
Stad. 138. 9 H. 6. 53. Fricginias? my 128. 
If one ſells me Corn or Grain, and warraats 

it good, and it is not fo, I may have this A. 
Rion. Lib. Inter. 9. B. Regie "Ove rr. A. 
See Ney f Rep. 124. | 
"-If one ſells. me Sheep, and ld und 
romile them to be ſound, and to be well worth 
ine Pounds a Score, and if they be not of 
ſuch a Value, that he will make them worth 
Nine Pounds a Score to me in ready Money: 
This is 2 good Promiſe, and TR 5 
oune; 
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Actin upon the Calf. 142 
ſound, and not worth ſo much, I may have 
this Action againſt him upon it. Tel vertan 
11 | 8242 19924 K OI n . 
if a Man ſells me Wood, and ſhews me a 
part of ir, and warrant the reſt of it to be as 
good as that; if it be not fo, I may have this 
Action. 14 H. 6. 22. Pl. 66. Ation; &. 9. 

If one ſells me a Saphire for a Diamond, and 
warrants it to be a Diamond, and it be not ſo, 
I may have this Action againſt him upon this 
Warranty. Hitch. 174. Surviy of the Law 106. 

A Warranty of a Thing that is out of a Man's 
Power, as thag Seed ſhall grow, or the like, is 
yoid, and no Action will lie upon it: But to 
fay, that it came outofiſuch a Garden or Coun- 
try, is good; and may be Actionable if not 
true. 11 Ed, 4. 6. 7. Deceips 23. Bur if 1 
warrant Sheep I have ſold, that they ſhall be 
ſound for a Year; this is good, and an Action 
may lie upon it. So a Warranty, that ſuch a 
yg ſhall return fafe to Bruges. - Owen's Rep, 

0 


If the Sale be at one Time, and the War- 
ranty afterwards at another Time or Place, al- 
beit it be by the ſame Perſon, yet it is held ts 
be void, and that no Action will lie upon it. 
5 H. 7. 41. But if it be by Writing ſealed, 

Cc. he may have an Action of Covenant upon 
it, 9 H. 6. 53. 14 H. 6. 24. 11. Ed. 4. 8. 

A Warranty therefore upon a Sale that ſhall 
bind, muſt be made at the time af the Sale ol 
the Thing. Stiles Regiſt. 344. 15 H. * 41. 


* ” 
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112 eee the Caſe; 
NB. 98. L. And not afterwards. Dyer 75, 


9 H. 6. 53. Action, Cc. 5. 7 H. 4. 15. Fitz. 


fel. 94. And ſo it ſeems clear of dead Meat, 
H4#ipn; &. 27. And yet it is ſaid, that if the 
Xendee ſhall caſte ir, and accept it for good, 


no Action will lie for it. H. Attion upon tie 


Cafe, 48. 15. And yet if the Seller —— 
ir hall endute good until, 4r. and it doth 
not: ſo, he may have Action for chis. P. 7 H, 4: 
25. Action & c. 27. 

If one ſells me Twenty Sheep to kill, nd 
they be cortupt, I may not have this Action 
for, the Deceipt wichout a Warranty: But if 
he ſells dead Mutton corrupt, I may have it; 
for by the Law no Man may ſell corrupt VI. 
Ctuals by the Statute. F. N. B. 98. H. 5 H. 7: 
41. 11 Ed. 4. 6. Deteipt 23. So of corrupt 
Wine. 7 * EF Action een on "oO 270 
Berti after, 
one ſells: me Hettings; and warrants chew 
gobd; _ T——_ are naught; this Action lieth. 


162 7 4 P yſtcian ot Chirurgeon, Farrier or 
Smith, wartant a Cure for good Conſiderati- 
on, and doch what he can, ot ought to do fot 
the Cute, and doth it not, it ſeems this Acti- 
on- will lie upon this. 48 Ed. 3. 6. For if a 
Chirurgeon tor a» Man, or a Farrier for 4 
Horie, do Wartant or promiſe a Cure, and do 
not cure, altho' he be nor negligent, this A- 
tion will lie againſt him: And if he undercake' 
N without Martancy, and be negligent, 

an 
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Action upon the Cale. 17 
an Action of the Caſe lieth. Plow. 305. 2 
and Stud. 105. 17 Ed. 4. 25. 

If one ſells me, for good Conſidetation, 
Twenty Quarters of Corn, or Malt, and af- 
ter converts the ſame to his own Uſe after I have 
demanded it, and he hath denied ir, it ſeems. 
may have either this Action, or an Action of 
Detinue at my Election. 20 H. 7. 

This Action will lie for Money v upon the 
Sale of any Perſonal Things. 33 H. 3. Brog. 
Action of the Caſe, 105.110. 2 K. 3. 14. Com. 
102. For in every Contract, there is an A, 
ſumpfit implied. Coo. 4. 94. And he needs 
lay no more in his Court, but Sæpius Requiftu; 
Paſche, 28 Eliz. Co. B. Nor hath he need to 
ſay, that he was poſſeſs d Us de bonis Propriis, 
Trin. 7. Jac. B. R. Fitz-William and Black- 
man. 

It will lie againſt a Puryeyor of Servant 
that buys Goods for his Maſter, and promiles 
Payment for it. Dyer 230. 12 H. 8. 12. 

So againſt him that ſhall promiſe to me, à 
Baker, ro pay ſo much as he ſhall deliver in 
Bread to B. 29 H. 8. 25. 

So upon a Promiſe to pay for Cloth bought 
of me by B. if B.doth not pay for it. 12 H. 8. 
12. 

If I ſell to B. Two Weighs of Barley for as 
much as I have fold to others; in this Cale 
the Contract is good: Bur in my Action upon 
it, I muſt ſhew for what I ſold it to others; and 


T muſt give Notice thereof to the Defendant. | 
* 


114 Action upon the Caſe, 
If one ſells me Corn, and promiſes to de. 
liver it me at a Day, and I pay, or promiſe 
the Money for it, or I give Earneſt, or pay 
part of-the Money, and he doth not deliver it 
at the Day; I may have this Action. 20 H. 7. 
9. Dyer 22. 11 3. Cov. 4. 94. So if he pro- 
miſes to deliver me good and metchantable 
Corn, and doth not. Dyer 75. 6 Ed. 2. 6. 
If one buys any Thing of me, and doth not 
t ke it away in convenient Time, but fuffers it 
to lie upon me to hurt me, | may have this 
_ againſt B. 13 H. 4. Aion of the Caf, 
, If one ſells me another Man's Goods for his 
ewn, knowing them to be none of his own, 
1 may have this Action, otherwiſe it is if he 
does not know it. Croo. r. Iaſt Publiſh'd, 44, 
And therefore, if one takes away another's 
Horſe and ſells him to me as his own, and af- 
rer it is taken from him upon an Execution for 
the Owner's Debt; I may have this Action 
againſt the Seller. 42 Af. Pl. 8. Action, &c. 
42. The Declaration therefore in this Caſe 
mult ſay, Sciens, that they were the Goods of 
a Stranger, or it is not good. Cyoo. 1. lf 
Publiſh'd, 44. Croo. L Part, 196. 197. See Le- 
ceit, Chap. 6. | 
If one upon a Contract of Sale promiſes to 
deliver me good Gum and delivers me bad, or 
fel's me good Wax and delivers me bad, I may 
have this Action. So for other Things in Yay 
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Caſe. Mich. 7 Jar. B. R. Weſton and Deighton, 
Survey of the Law. 164. Dyer 75. 

If one ſells me corrupt Victuals, Bread, 
Beer, Aporhecaries Drugs, Raiſins, or other 
Things for Food or Phyſick, and knows it to 
be Corrupt and Unwholeſome; I may have 
this Action for the Damage done to the Health 
of any Body. 19 H. 6.53. 22 H. 7. t. 
1 Ea. 4.6. 12 91. II Ed. 4. 6. Croo. 2 Part, 
196, 197. 

So if one ſhall ſell me Wine mixed with Wa · 
ter. N. B. 88. FE. And yet if the Buyer or his 
Servant ſhall ſee and raite the Victuals, or 
the Wine, and like and accept it; in this Caſe 
he cannot have this Action for the Deceit. 
7 H.4. 16. 13 H. 4. 2. But for falſe and ſo- 
phiſticated Wares or Merchandizes ſold, no 
Action (as it ſeems) will lie, unleſs there be a 
Warranty in the Cale. Dyer 75, 76. And yet 
ſee Kelw, 89. Lge 10. 13 H. 4.2. 9 H.6. 
52. I1 H. 6. 22. v H.6. 49. F. N. N 88. 

If one ſells a Horse that is not ſound to me, 
and knows it to be unſound, albeit he doth nor 
2 him ſound, yet I may have this Action. 

00, 4. 18. 42 4. 8. Soifone ſells me naugh- 
t Cloth for good, knowing it to be naught. 
21 H. 7. 91. See before, But if one ſells me a 
Horſe which is uniound, without any War- 
ranty, and I know him to be unſound, I can 
have no Action upon this Sale. F. N. B. 94. 
31 H. 6. Statham. Action, Cc. Pl. ult. 7 R. 2. 
Monſtrame de Fait, 160. 


— 
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So il one ſells me Corn or Grain, and wat» 
rants it to be good, and it is not. Lib. Intr, 
9: B. Regiſt. Orig, 111. 

If one fells me Land, Gee or Cattle for 
his own, that are none of his own, and the 
Thing isafterwards' taken from me, or I be mo. 
leſted about it by the right Owner, I may 
have this —_ Coo. 418. * if: 8. = 
Action, ec. 85. Fitz. 4. 

If one Ir me Land, and agrees to make 
me an Eſtate of it before a Day, and this is 
upon good Conſideration that he performs. it 
not, may have this Action. | 
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055 Con tracts and Pꝛonuiles wal 
be taken, aud where they ſhall 
be uy. to be e performed, 02 beo- 


F the opening of the Anſver to this Que- 
ſtion, take theſe Things: 

1. That every Contract is ruld much by 
Equity, and the Law doth much heed what 
is according to Equity therein. 

2 That the Intent of the Parties to the Con- 
tract doth much rule therein, and is more heed- 
ed in Law than the Form of Words: And 
therefore if they agree upon a Thing, and the 
Words ſpoken or ritten to declare their A- 

greement 
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greement be not apt and proper, yet if their 
Minds can be gather d by it, it may be good 
enough. And the Words, to find out their 
Minds therein, ſhall he taken according to the 
common Acceptance of ſuch Words, in the 
Time and Place where they are ſpoken. 
. That a Thing incertain therein, for 
Time, Place, or otherwiſe, may be made cer- 
tain by a neceſſary Coherence and Relation to 
other Things, Popham 182. __ 
4. Thar in caſe of a doubtful and incertain 
Contract wherein there is a Sale, the Words 
ſhall be taken moſt in favour of the Buyer, and 
not againſt the Seller. e 
5. That the whole Contract may be con- 
ſider'd together, and as an intire Agreement; 
Or in the Parts thereof, as it doth conſiſt of 
an Inducement, Cauſe or Conſideration, and of 
a Promiſe or Aſſumpfit: And therefore, as each 
part thereof is to help to ſhew the Meaning 
of another Part thereof; ſo it is to be conſi- 
der'd as the Conſideration of a Promiſe it ſelf; 
and in both, the Intent and Meaning of the. 
Parties to be purſued and perform d, not in 
the Letter, but in the Subſtance of it. Telvere 
$7. ho T | 26, £1403, ae 
But for the further opening thereof, take (ſor 
the · preſent) theſe following Caſes : | 
If one, in Conſideration that I will procure, 
him the Loan of Ten Pounds for an entire. 
Year, aſſumes to make me a Leaſe of ſuch a, 
Houle for Three Years; this is good: But it 
hs 13 will 


ht 
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will not be ſufficient to ſet forth, I did pro- 
cure him the Money, ſome at one Time, and 


ſome at another; and yet if it be of ſeveral 
Perſons, or Part at one Time, and Part at ano- 


ther Time, fo it be all in one Day, that he 


hath it a full Year, it is good enough; the 
Conſideration muſt be perform'd in the Sub- 
ſtance, as well as in the Lerter of ir. So ifir 


be to be paid in Gold, Payment in Silver is 


not a Performance, nor will the Acceptance of 
- by the other amend the Matter. 7elverton 
7. PEE "7 
If one have Seventeen Tod of Wool by him 
to ſell, and I bargain for Fifreen Tod of it at 
my Choice, and he, in Confideration of Six 
Pounds to be paid by me ſuch a Day, pro- 
miles to deliver it to me fuch a Day; this is 
good: But if I fue upon it, I muſt ſhew, that] 
have choſen out my Fiſteen out of the Seyen- 
reen Tod, for this is a Condition Precedent. 
And yer if he ſells any of ir before my Choice 
made, this will make the Promiſe abſolute, 
and will be a Breach of it; fo if he deny me to 
ſee it, and make my Choice of it. Telverton 


76. 115 

If a Contract be for Sale of Tods, Pounds, 
Buſhels, Yards, or Ells of any Thing, it ſhall 
be accounted, meaſur'd and reckon'd accord- 
ing to the Cuſtom of the Place, and not ac- 


_ cording to the Statutes, Aelw. 87. 17 H. 8. 
14. Ploy. 41. 140. 9 2 335 


if 
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an Agreement be in Lizcolaſtire for Eight 
Strikes of Corn, this ſhall be taken for a Bu- 
ſhel of Corn, for Eight Strikes there make a 
Buſhel. Belſir. x Part 135. If a Contract 
be to give for a Thing Twenty French Crowns, 
this ſhall be taken for Six Pounds. Cros. Rep. 
1. 141. | 

If one agrees for the buying of any Thing 
at the Price of Twenty Pieces, ut ſhall be taken 
for Twenty Pieces of Gold of Twoand Twenty 
Shillings a Piece, for this is che common Intend- 
ment of the Word. So a Silver Salt may be taken 
for a Salt ſeller. French Pieces ſhall be taken for 
French Crowns known here. Croo, 1. 141. 

If one promiſes to give me a Cup ot Wine, 
if I come to his Houſe; if1 do fo, 1 muſt have 
but Wine in a Cup, and not the Cup alſo. 
Bulſtr. 3 Part 175. 27 H. 8. 27. Plow. 86. 

If a Contract be for Twenty Barrels of Ale, 
or Ten Pottles or Cups of Wine ; the Buyers 
ſhall not have the Barrels in the firſt Caſe, nor 
the Pottles nor Cups in the next Caſe: Bur if 
the Bargain be for the Hogſheads or Firkins of 
Wine; in theſe Caſes he ſhall have the Hog 
heads, and Firkins alio. Plow. 86. 17 H. 8. 
27. Broo. Contradd. 4 Bulſtr. 1 Part 175. And 
if one promiſes to do a Thing, as make a 
Feoftment, Surrender, or the like; the Mean- 
ing is, That a good and legal Feotiment, Sur- 
render, &c. be made. Dyer 23, 24, 75. So if 
it be deliver'd Wares, it muſt be good, not 
falſe and ſophiſticated Wares, or elſe it is not 
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120 Action upon the Cake. 
ſaid to be perform'd. And for this, if 'one 
omiſes to make a Feoffment by a Day, and 
before the Day he infeoff another, or grant 
a Rent - Charge out of it, and then makes the 
Feoffment at the Day: This is no good Per- 
formance of the Promiſe. Old B. of Entries, 
fol. 7. 3 H. 7. 14. Hitz. 8. B. e 
If one, ſor good Cauſe, promiſes to make 
good a Houſe; this ſhall be taken to repair it. 
And if one owes me Twenty Pounds, and J 
ſay I will ſue him, and F. S. prayeth me to 
forbear till Michaelmas, and he will make it 
good to me: This ſhall be taken that he will 
pay it to me. Mich. 21 Fac. Keyl's Caſe. 
' If one promiſes to do one of Two may 
by a Day, till the Day be paſt, he that made 
the Promiſe ſhall have Election; but after the 
Day is paſt, he to whom the Promiſe is made 
ſhall have the Election. 9 Ed. 4. 39. Coo. 9. 
2 fit be a Part of a Promiſe to give a Bond 
with Sureties, and ſay not what Sureties, nor 
in what Sum, the Court muſt judge what Su- 
reties, and in what Sum. Hob. Rep. Pl. 79. 
If one be indebted to another, and he do 
promiſe this Debt at a Day to come; in this 
Caſe, the Party to whom the Promiſe is made, 
cannot bring his Action for the Debt upon the 
firſt Cauſe, till the Day be paſt, by Two Judges. 
B. R. Stiles Regiſter 31. e eee, 


I 
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If the Promiſe be to pay Money, and no 
Time ſer, it ſhall be paid preſently. If to 
make a Leaſe for Years, and no Time ſet when 
it ſhall begin, it ſhall begin preſently. Coo. 10, 
76. 102. 21 NEE: bs 

But if one promiſes to deliver me Goods, 
or to make a Leaſe, or the like Thing, and 
no Time is ſet for the doing thereof, hie ſhall 
have all his Life-time to do it, unleſs I haſten 
it by Requeſt. Coo. 6. 33. Coo. 10. 77. 

If a Promiſe be to make a Leaſe for Years 
iadefinitely, and ſay not when to begin, it 
ſhall begin preſently. Coo. 10. 33. 

If I retain a Servant generally; and not ſay 
for. what Time, the Law will conſtrue it to be 
for one Year, according to the Stature, 23 E4.3. 
Chap. 1. | ts 2099] kg 31 b wy 

If a Promiſe be to provide Wedding-Apparel 
for a Woman; this ſhall be taken for Wedding- 
Apparel to be uſed the Wedding-Day, and 
Time of Feaſting, which commonly is ſome 
Days after, according to the Dignity of the 
Perſon. Croo. 1. 38. _— 

- If a Promiſe be to make ſure a Portion of Six 
Hundred Pounds : This will be underſtood, 
that he doth undertake ſhe ſhall be worth to- 
him Six Hundred Pounds. Croo. 146, 147. 

If one promiſes to me to make ine ſuch an 
Eſtate of Land, as my Council ſhall adviſe, I 
muſt and may take the Advice from my Coun» 
cil, and make it known to him that makes the 
Promiſe what it is; and if I do miſreport it, 
1 yet 
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yet if he do that which he reports it to be, he 
zs diſcharged. Cyroo. 1 Part, laſt Publiſbd, 298, 
299. l | 

If one bargains and ſells his Land by Deed 
indented, and the Trees upon ir, and the Deed 
is not indented, ſo that the Land paſſeth not, 
the Trees will not paſs neither. Coo. 1 1. 48. 

If one ſells all his Trees in ſuch a Wood, 

and it is agreed that the Vendee ſhall not cut 
them till Michaelmas, and in the mean time 
Hawks do breed in the Wood, it ſeems the 
Vendor, and not the Vendee, {hall have the 
Hawks. 27 Afſ. 29. See Coo. 11, 54. | 
If one aſſumes to me to make me ſuch an 
Aſſurance of Land as my Council ſhall adviſe, 
and I adviſe it my ſelf, and require it, he is 
bound to do it as he requires. Cyoo. 1. laſt 
Publiſb d, 466. e i FM co FA 

If one makes Leaſe of Land for a Year, ex- 
| cepting the Trees, and Hawks breed in the 

Trees upon the Land, the Leſſor, and not the 
Leſſee, ſhall haye the Hawks. 14 #. 8. 1, 
Aitch. 264. 5 012 

A Promiſe to forbear a Debt till ſuch a Day, 
ſhall be taken for to ſorbeat to ſue for it. Croo. 1. 


. ASFA aye 2 1 nan rhe + | 
It a Promi be in Conſideration of a Leaſe 
made, and {ay not what Leaſe, it may be any 


Leaſe for Lite, Years, or at Will, and there · 
fore not a good Conſideration al 
left Publiſhd, 566. 20 


one. Creo, 1. 
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' If the Leſſor aſſumes to the Leſſee, for good 
Conſideration, that he ſhall hold the Lagd: 
without the Let of any Perſon whatſoever ; 
this ſhall be taken, Let by one that hath or 
that hath not Title. Dyer 328. Mich. 7 Jas. 
B. R. Gamble's Caſe. 

A Conſideration, that the Creditor will give 
the Debror Day of Payment for a former Debr 
for one Year, is a good Conſideration, and it 
ſhall be taken in the common Senſe for the de- 
ferring of the Day of Payment. Croo. 1. laſt 


Publiſh'd, 643, 644. | 
If a Promile be to enter into a Bond to pay 
il 
d ' 


Money, and no Sum exprefs'd, the Sum 
be twice as much as the Money to be paid. 
Croo.. 2. 115. So if it be for another Thing, 
it ſhall be a reaſonable Sum. Croo. 2. 65 2. 
If my Tenant at Will of my Houſe promiſe 
for good Cauſe to fave me harmleſs, and in- 
demanified from all Loſs and Harm by reaſon. 
of his Inhabitation in the Houſe, and the Houle _ 
is burnt by the Neglect of his Servant; this is 
a Breach of his Promiſe. Coventrie s Cale. | 
If I promiſe to F. S. that his Goods ſhall 
come ſafe to Dale, and they be arreſted by the 
Way; this is a Breach of Promiſe, and Action- 

able. Coo. 3. 47. | | 
| If one be indebted to me Money for divers 
Cauſes, aſſumes to pay the ſame to me before 
the beginning of my next Journey to Landon: 
if I ſue for this, and ſet forth a Journey, I muſt 
—— avert 


* 


124 Attion upon the Cale. 
a verr it to be next Journey to London. Telvere 
ton 175, 176. 

If one be bound to do a Thing be Law, the 
which he hath alſo undertaken by his Promiſe 
to do, if by Law he be now diſcharged, perhaps 
he may not be bound by his Promiſe, 7el. 207, 

If one, for good Cauſe, promiſes me Five 
Pounds, or a Gown, ſuch a Day, he that is to 
pay hath the Election till the Day; but aſter 
the Day, he to whom it is to be paid ſhall 
have the Election. 9 Ed. 4. 39. Fitz. Debt. 89, 

If one promiſes another he ſhall enjoy the 
Land for Five Years, and he in Conſideration 
thereof promiſes to pay him Twenty Pounds 
for every Year at Two Feaſts ; here ſeveral A» 
ctions will lie at every Day: But if the Pro- 
mile be, he ſhall enjoy the Land for Five Years, 
and for this ſhall pay him a Hundred Pounds 
in Fiye Years, viz. Twenty Pounds per Ann. 
there no Action will lie till all the Time be 
paſt. Croo. x. laſt Publiſb d, 118, Owen's Rep. 42. 

If one, for good Cauſe, promiſes to deliver 
me Twenty Quarters of Barley every Year 
during my Life; if he fails once, I may have 
this Action, and ſo upon every Failure. But 
herein it will be Wiſdom in the Plaintiff to de- 
clare, and to lay down his Damages for all the 
Time; for happily he may not have the Ad- 
vantage of a new Action. Croo. 505. Ieluerton 
66, 67. But in theſe Things, it ſeems the Law 
was otherwiſe taken hetetoforc. See Bendl. 3. 
158. Cros. 3. 22. 8 

| Sa 
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So if a Sum of Money be given in Marriage, 
to be paid at ſeveral Days, and here upon one 
Failer, perhaps, he may have Damages for all. 
Dyer 113. Broo. Action, Gc. 108., A 
If one promiſes to pay Money at ſeveral 
Days, or Yearly or Quarterly, no Action of 
Debt will lie till all the Days be paſt. But this 


Action of the Caſe will lie after the firſt Day. 


Coo. 1. laſt Publiſh'd, 776, 807. Croo 2. 504. 
Coo. 10. 128. 12 H. 6. 18. Bulſtr. 1 Part 
155: 2 Part 136. Coo. 4. 54. Dyer 11 3. Broo. 
Sect. 1. Croo. I. 175. 492 i 


Bar or Diſcharge of an A ſumſit | 


If A. be in Execution for ro4. at the Suit of 
B. and C. comes to B. and promiſes him, If he 
wilt ſer 4. at Liberty, that he himſelf will fee 
him ſatisfied : To which B. agrees, altho' C. af- 
terwards before B. hath done any Thing by rea- 
ſon of the Promife comes to B. and forbids 
him to diſcharge him, and ſays he will not 
ſtand to his Promiſe, but revokes it; yet this 
is no Bar in an Action upon the Caſe upon the 
Promiſe. Rolls Abr. 1 Part 32. fl. 24. 
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An implied Aliumplit , 02 AC- 
ſumplit in Law where Debt 
lies, and likewiſe where Debt 
lies not. 


T VERY Contract made between Parties, 


doth in Law imply in it ſelf a Promiſe 
that they will perform the Contract, and where 
one doth become legally indebted to another, 
the Law creates a Promiſe that he will pay this 
Debt, and if he does not, an Indebitatus A4/- 
ſumpfit lies againſt him to recover the Debt. 
Trin. 24 Car. 1. B. R. See Croo. I. 250. 

Tf an Hoſtler gives my Horſe Meat, or a 
Taylor makes my Garment ; he may have this 
Action for the Meat, or for the Work, upon 
this implied Aſſumpfit, and the one may keep 
the Garment, and the other the Horſe till he 
be paid; or if they deliver the Thing, they may 
haye this Action, or an Action of Debt at their 
Election for the Money. So if I come into an 
Inn and call for Proviſion, the Law makes up 
this Aſſumpſit, upon which the Inn-keeper may 
have either this Ad ion, or an Action of Debt. 
Finche s Law, 180. Cree. 2. 626. 

If one delivers to me any Thing but Money 
to deliver over to another, or to the Uſe of 
another, or to be imploy'd to any other Pur- 


pole, 
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poſe, or x on Condition, That if he do ſuch 
> Thing, all keep it. In theſe, and all ſuch- 
like Ca 6 ſome think there is an Aſſumpfit im · 
play'd, upon which this Action will lie in 
caſe of Breach of the Truſt. Dyer 21, 22. Cr. 

If Two account rogether, and thereupon the 
one of them is found indebted to the other; it 
ſeems the Law implies a Promiſe in this, and that 
he to whom it is due may have this Action with- 
out any Promiſe, and ſuppoſe a Prowile to pay 
it. Hob. Reports Pl. 17. 

If one bids me do Work for him, and do not 
promiſe any Thing for it; i this Caſe the 
Law implies the Promiſe, and I may ſue for 
the Wages, and ſet forth in my Declaration; 
that I deſetved ſo much for the doing of it. 
* 8 Car. 1. 5 —_ * 

very Executory Con is to im 
in it reg Aſſampfit in Law, and one may le 
Debt, or an Action upon the Caſe upon it at his 
Election; for when one doth agree to pay Mo- 
ney, or deliver any Thing, thereby he pro- 
miles to pay or deliver it; and therefore when 
one ſelleth any Goods to another, and 
to deliver them at a Day ro come, and the o- 
ther in Conſideration thereof promiſes to pay: 
him ſo much Money: In this Caſe, both Parties 
may have an Action of Debt, or an Action 2 


on the Caſe upon Aſſumpſit at his Choice; for 


the mutual — Agreement of both par- 
ties importeth in it ſelf a reciprocal Action up- 


on the Calc, as well as Action of Debt. 1 
12 


128 - Action upon the Caſe, 
128. Cook 4. 94. 9.87. And in this Action, 
the Plaintiff ſhall not only recover Damages 
for his ſpecial Loſs, if any be, but he ſhall 
recover the whole Debs, and a Recovery or 
Bar in an Action of Debt, ſhall. be a Bar to an 
Action of the Cafe for the ſame Thing. Coole 
Reports, 9.87. 4. 94. Ne wala HARM 
If Two refers Matters in Difference between 
them to Arbitrators, each of them may have 
this Action againſt the other for not abiding 
to, and performing the Award, upon this. bare 
Submiſhon to an Award without any expreſs 
Promiſe. Cole's Reports, 5. 77. Crook 1. 280. 
If a Man brings his Horſe to an Inn, and 
there leaves him without Agreement what to 
pay the Hoſtler may keep him till he hath 
is Money; but where it is agreed what he 
ſhall have for keeping, the Owner may take 
him away without Payment, and the Hoſtler 
may ſue upon an Afſumpſit in Law. Telverton, 
66, 67. | 2. nn 
A Taylor may keep the Clothes he makes 
till he be paid for them; but he cannot ſel} 
them and pay himſelf, as the Hoſtler may the 
Horſe, if no Agreement what to pay him: But 
if there be a Promiſe to the Taylor what he 
mall have, he muſt ſue for it upon the 4 
ſompfit in Law, and have as much as he de- 
ferves, if the Owner takes them away without 
Payment. Telverton, 66, 6. 127-6 
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A Executor or, Adminiſtrator cannot be 
charged in Debt upon the Contract of the De- 
ceaſed ; bur this Action upon the Caſe will lie 
upon the implicite Aſſumpfit : And therefpre if 
one receive my Money to Account, and he and 
I caſt it up and agree in certain what is due, 
and then he dies, I may have an Aſſumpfit a- 
gainſt the Executor or Adminiſtrator for what 
was caſt up and agreed, albeit I cannot have 
an Account. Cooke's Reports, 4, & 8, 94, 133: 
For by an Account between the Parties, that 
which was before is made certain, and upon 
this an 4/ſumpfit will lie upon the Conſidera- 
tion if Law. Tefverton 70o. 
Every Executory Contract, and every Debt 
that is not upon Record, or upon a Specialty, 
or for Rent upon a Leaſe, which may be turn- 
ed into Damages, as upon an Account, ot up- 
on a Buying, or upon an Agreement, hath this 
implicite Promiſe in it, and the Plaintift may 
lay the Defendant did promiſe it, and make 
the. Debt or firſt Cauſe the Conſideration of it. 
If I deliver Goods to a common. Bargeman 
that is uſed to carry from and to ſuch Places, 
and give him. Two Shillings for the Carriage, 
and he negligently loſes rhem, I may have this 
Action, albeit he makes no ſpecial Promiſę to 
me about it upon an Aſſumpfit in Law. Coo. 2. 
. „„ 
9 if Two ſubmit to the Award. of a Third 
Perſon for all Differences between them with- 
out any Aſſumpfit, this m_— Actionable if they, 
0 
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do not _ it when it is made. Cov, 1. 
1ift Publiſh'd, 70. b | | 

If I retain one as of my Council, or as an 
Attorney, and he doth promiſe to follow m 
Suit, and doth it not, or doth it not faithfu 
ly and diligently, I may have this Action, al. 
beit I give him nothing for it, for he is bound 
ex Officio to do it, albeit he doth not promiſe 
it. As if a Serjeant or Councellor promiſes to 
plead for me in my Suit, and pleads amiſs: Or 
an Officer in a Court promiſes to do any Thing 
belonging to lis Office; as a Clerk to inroll 
2 Jury, or the like, and he doth it not; the 
Party hurt hereby may have this Action. 
14 H. 6. 18. | | 1 

By the Cuſtom of London, if a Merchant 
fubſcribe a Bill of Exchange directed to him 
dy another Merchant, an Aſſumpfit lies. Rolls 
Abr.1 P. 6. M. 2. 

If I deliver 20 J. to B. to pay it to C. or to 
the Uſe of C. C. may have an Action upon the 
Caſe upon the Promiſe for it againſt B. Rolls 
Abr. 1 P. 32. 2,13; I P. 7. N. 2. N 

The Aſſumpſit commences with the Certainty 
of the Debt upon the Account. . 1 P. 7, 
. | | 

If there be an Award, that a Collateral 
Thing ſhall be done, and not that any Mo- 
ney ſhall be given, neither 4ſ»mpfit nor Debt 
hes. bh. I F. 7 N. 3. | | ' 
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I one that has no Title receives my Rent 
4s my Landlord, &c. I may have an Action up- 
on che Caſe upon the Aſſumpfir, ſcil. an Indebita- 
tus Aſſumpſit againſt him: The ſame Law is 
where the Payment is in SatisfaCtion of any o- 
ther Duty. Syderfin 2. 4. Bonnel againſt Fouke 
late Lord Mayor of London. Hers 
Aſſumpfit lies for Maney due for Soccage by 
Cuſtom, without any expreſs Promiſe. Levinz 
2 Part 174. Mayer, &c. of London againſt Gorry ; 
and allo for Money forfeired by a By-Law 
made by a Corporation. Levinz 2.252. The 
Barber. Surgeons againſt Nelſon. . hos 
Two pretend a Title to an Office, one re- 
ceives the Profits, the other brings an Aſſumpfit 
for the Money recciv'd to his Uſe, and therein 
proves his Title; this is good. Levinz 2 Part 
245. Howard againſt Weed. 


Afſumpfit in nature of Debt does not lie 
where it is real. 


If Rent be Arrear, and the Leſſee promiſes to 
pay it without any Conſideration of Forbeat- 
ance, or other good Conſideration, an Aſſumpſit 
does not lie, becauſe he may have an Action | 
of Debt upon the real Contract. Roll; Alr. 
t Part 8. O. 59. Jb. 1 P. 7. O. 1, 2. The like, 
tho” the Term be ended. 


* The 


132 Action upon the Cake. 


Tho” the Agreement may amount to a Leaſe, 
yet when an expreſs Promiſe is laid, the Action 
lies; and it may be given in Evidence, that it 


vas reſerved upon a Leaſe upon Non Aſſumpſi 
' pleaded. . 1. P. 8. O. 7. Adjudged upon 2 
Demurrer. | | 
Upon Account in Simul for Arrears of Rent, 
it is become a Debt Perſonal, and therefore 
upon a Promiſe to pay it, an Aſſumpſit lies. I. 
1. P. 9. 0,11. 
An expreſs Promiſe, that in Conſideration 
that one ſhall let to him certain Lands for 
Ihiee Years, for the Rent of 25 J. per Am. 
payable at Michaelmas and Lady-aay, he wil 
pay the ſaid Rent at the ſaid Feaſts: This is 
Collateral to the Reſervation, and will con- 
tinue tho the Leſſee aſſign over, and the Lei 
ſor accept the Rent of rhe Aſſignee; and this 
Perſonal Contract is not determin'd by the 
making the Leaſe which is real, becauſe it 
was intended by the Parties at the beginning 
of the making of the Leaſe, that it was made 
for the better Security of the Payment of the 
Rent according to the Reſervation. 7h. 1 P. 8. 
Crook 3. 414. Acton againſt Simmons, being the 
lame Cale. | | A 
In Conſideration that the Plaintiff” promisd 
to make a Leaſe for Two Years to the Defen- 
dant, the Defendant promis'd to pay 205. at 
every Quarter, &c. no Rent was reſerved upon 
the making of the Leaſe, and the Promiſe was 
not to pay out of the Land, but is a Sum in 
LG Grols, 
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Groſs, therefore an Aſumpſit lies. Rolls Abr. 
1 P. 7. O. 3. But if the Plaintiff agrees with 
the Defendant, that he ſhall hold certain Land 
for certain Years, and the Defendant promiſes 
for it to pay him 205. at every Quarter, Cc. 
an Aſſumpfit does not lie; for that is a Rent, 
in as much as he promis'd to pay for it at the 
ſame Time that the other let the Land to him. 
M 

If one promiſes me in Conſideration that he 
may have and enjoy quietly the Harbage of 
ſuch a Park for Three Years, that he will pay 
me Ten Pounds: This is a good Conſideration 
and Contract, on which this Action may lie. 
Croo. 1. 250. Sir G. Manſell. 17 Fac. Adjudged. 
And yet if I let Land to one for a Year, who 
doth promiſe to pay me for this Leaſe at the 
Years end Twenty Pounds; not this Action, 
but an Action of Debt lieth for it. Croa. 1. 
laſt Publiſp d, 786. 55 

It there be a Queſtion between me and ano- 
ther Man about a Rent, and he ſay ro me, If 
| will ſhew him any Deed, by which it ſhall 
appear that he ought to pay me ſuch a Rent, 
that he will what is due for the Time paſt, and 
hereafter from Time to Time; this is a good 
Promiſe. Leonard's Reports, Pl. 240. 

If one have a Leaſe for Years of my Wife's 
Land; and another Man, in Conſideration that 
I will procure him to aſſign this Leaſe to him, 
doth promiſe to pay me the Rent for all the 
reſt of the Term: This is a good Conſidera- 

K 3 tion 


134 Action upon the Cale, 
tion and Promiſe; and the Husband alone may 
ſue for it upon this Promiſe. Leonard's Rep. 
8 N | 2" Y 
An Add ion upon the Caſe upon an Aſſumpſit. lies 
not upon a general Aſſump/it to pay Rent: Bur 
if the Conſideration be to forbear the Rent till 
| ſuch a Day, and the Promiſe be grounded on 
this, it is good. Croo. 1. 250. But by Rolls, 
Chief Juſtice; If one makes a Leaſe for Years 
of Land, rendering Rent, and after the Leſſee 
promiſes the Leſſor to pay the Rent; an Acti. 
on may lie upon this Promiſe, if the Promiſe 
be made at the Time of the Leaſe made, which 
mult be averted in the Declaration expreſly to 
be ſo. Stiles 400. Telwverton 20. 2 
A. in Conſideration that B. will ſuffer him 
to enjoy White- Acre, promiſeth to pay him 
Three and Fifty Shillings a Year Rent ſo long 
as he enjoycth it; this is good. Stiles Rep: 


This Action will not lie for Rent upon a 
Promiſe in Law, but it will lie upon a ſpecial 
Promiſe of the Party. Stiles Rep. 463. | 
* If one owes me Money for Rent behind, 
and I demand it, and he doth aſſume, That if 
can ſhew him a Deed that the Rent is due, 
that he will pay me the Rent and Arrearages 
thereof: This is a good Conſideration to 
ground an Action, if 1 do ſhew him the Deed 
by which it was due, ccc. Croo, 1. 67. 


me, — os 
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If one, in Conſideration that he ſhall oecupy 
and enjoy ſuch Lands from ſuch a Day tor: 
Five Years, promiſes to pay me Twenty Pounds 
for every Year at Two Feaſts: This is a good 
Aſſumpfit, and for Non-Payment eyery Year, I. 
may have this Action. But if the Promiſe be, 
that he ſhall enjoy the Land for Five Years, 
and in Conſideration thereof that he ſhall pay 
me an Hundred Pounds in Five Years, vi. 
Twenty Pounds per Ann. there no Action will 
lie for Part, till all the Years be expir'd. Croo, 
1 Part, laſt Pulliſh'd, 118. 

If I ſuffer a Man to occupy a Ware Houſe 
in London, and the Tenant doth aſſume to pay 
ro me for every Week he enjoys it Eight Shil- 
lings: This is a good Promiſe, and this Action 
may lie upon it; for it is no Leaſe at Will 
or otherwiſe, nor Rent; for if ſo, this Action 
will not lie for it, but an Action of Debt. Cyoo. 
598. 

Aſſumpfit to pay Money for Enjoyment of 
Land, lies upon an expreſs Promiſe ; which 
muſt be prov'd, and not upon a Promiſe in 
Law ariſing upon the Contract, there being an 
expreſs Promiſe, it is Collateral, and as a ſpe- 
cial Agreement to pay, &. Levinx 3 Part 150. 
Fohnſon againſt May. 

Indebitatus Aſumpfit for Tythes, tho Tythes 
are in the Realty, for which an Aſſumpfit does 
not lie no more than for Rent, it may be in- 
tended for Tythes ſevered, and then — 
{it lies. Levine 1 Part 141. Wright againſt Beel. 
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3 that if the Plaintiff would conſent 
chat he ſhould enjoy the Houſe as L. did, he 
would become his Tenant as L. was, and pay 
the Arrears, and that he conſented : The Plain- 
riff being Deviſee of the Reverſion, his Per- 
miſſion was a good Conſideration, whether the 
Defendant had the Title under L. or no. 2. The 
Promiſe to become his Tenant as L. was, ex- 
— to pay the growing Rent as L. ought to 
ave done, and the Action lies upon this ex- 
reſs Promiſe, tho there be a Leaſe: Levin 
: Part 204. Chapman againſt Southmwicke. 


A Aunt does not lie where there' 15 1 
> 1 IS pecialty. g 


An Action of Covenant lies where a Promiſe 
is made by Deed, and not an Aſeepfi. Rolls 
* 1 F. ein 2 


4 i 2 t uncertain. 


The 3 to aſſign the Term, and 
rhe Promiſe to pay the Money, ſhall be taken to 
| done 1 eonvenient Time. Rolls Alr. 

hi RS | 

To Toth him till ſuch a Time, ſhall be ta- 
wh that he. will not ſug him. 5. 1. P. I 5: 


Aſumpfit is not good to pay ſo mach as he 
| er for — of Shgep in his 2 
ä bee auſe 
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hecauſe it is in nature of a Treſpaſs. I. x. 
Z. 15. S. 5. Q ere. 171 1 
Tho' it be impaſſible for C, to pay to B. ſuch 
a Day, if A. does not pay him the ſame Day, 
yet the Subſtance of. the Fromiſe is to pay it, 
which ought to be upon Requeſt. 42.1, P. 15. 
S. 6. > A e ai et tl 
In Conſideration that B. will truſt him for. 
his Diet, he promiles to pay him zo/. it ſhall. 
be intended to B. Ib. 1 P.307 Jt 

If there be a Communication between the 
Father of A. and B. for a Marriage between A. 
and the Daughter of B. and B, affirms and pu- 
bliſhes to the Father of 4. that he will give to 
whoſoever marrics his ſaid Daughter by his 
Conſent 1004. and afterwards A. marries the 
ſaid Daughter, yet he ſhall, not have any A- 
ion upon this Promiſe, for that B. does not 
mention to whom he made the Promiſe. I. 
I F. 30. L 2. = 


A good Afſumpſit, a lawful or unlawful” 


Aſumpſit. 


If a Councellor promiſes to gain the Ma- 
nor, it is a good Aſſumpfit, but it muſt be for 
ſome Conſideration beſides his Fee. Rolls Abr, 
10. P. 8, 96. 4, 7. Tit. Diet: ©. TE 
An Aſſ»mp/it that he will ſhut up Shop, and 
never more keep Shop within the ſame Town, 
is good. Ib. 1. P. 16. T. 5. F 


* 
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A covenous Promiſe is not good; as if the 


Daughter promiſes her Father, That if he will 
give ſo much more with her in Marriage as her 
duitor requires, ſhe will repay it again to her 
Father after the Marriage. 76; 1 P. 21. V. 16; 


If - 4. promiſes the Wife, or Attorney of 


B. who is abſent, and afterwards B. agrees to 
the Aſſampfit, altho the Wife or Attorney have 
no Authority to make any Agreement, yet his 
Agreement to it afterwards is ſufficient. Rolls 
= Sack Ru Seer i. 

An Aſſumpfit by the Obligee to one of the 
Two Obligors who has 


and pay to him ſo much as he recovers, or 
ſhall have by Compoſition, is good ; for it is 
not Maintenance in the Obligor, for all that 
the_Obligor does, and pays, ought to be per- 
form'd by the ſaid principal Obligor. Hh. 
.. 

The Sheriff's Bailiff having one in his Cu- 
ſtody, takes a Promiſe of J. S. to deliver tlie 
Priſoner to the ſa:d Bailiff in ſafe Cuſtody the 
next Morning, tho” it was objected, that when 
the Bailiff left his Priſoner in another Houle 
and Cuſtody, it was an Eſcape, for d:putate. 
non poteſt deputari, and lo the Aſſumpſit is againſt 
Law; yet by the Court it is a good Aſſumpfit, 
and they will not intend that the Bailiff was 


abſent from the Priſoner. Syderfin 1 Part 132. 


Benskin againſt French. 
| Note, 


perform'd the Condi» 
tion, that he will fue the principal Obligor, 
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Note, Reader, That Levinx reports this Caſe 
a different Way, ſcil. 8585 
In Confidetation that the Bailiff would let 
the Party atreſted lie at the Defendant's Houſe 
one Night, the Defendant promis d the Bailiff 
ex Parte quereniis, to deliver the Party to the 
Bailiff the next Morning, or to pay the Debt; 
this is no Efcape, and the Promiſe being laid ta 
be made to the Bailiff ex Parte querents, it ſnall 
be intended that ſhe lay thete by the Aſſent of 
the Plaintiff, and therefore a good Conſidera - 
tion. Levinz 1 Part, 98. Benſon againſt French.” 
But by Syderſin, Benskin againſt French. 
Aſumpfit to a Bailiff ro fave him harmleſs” 
from all Eſcapes, if he will let one taken in 
Execution ſtay Three Days at ſuch a Houſe, 
good. Leving 1 Part 103. Freake againſt Clark. 
' Aſſumpſit to pay for a Horſe a Barly-Corn, 
a Nail, and double every Nail, and averts, 
that there were Thirty Two Nails in the Horſe's 
Shooes, which doubling evety Nail comes to 
500 Quarters of Barley; but Damages were 
given but to the value of the Horſe, ſcil. 81. 
Levinz 1 Part 111. James againſt Morgan. 
Aſſumpfi in Conſideration that the Plaintiff 
would ſurrender a Term, the Defendant ſolvere 
vellet 1 ol. This 1 no Promiſe,” therefore _ 
Aſſ«mpfit is no Iſſue to be try'd. inx 1 P. 
10 Buckle againſt Augil. ach * 
Aſumpſit to pay for Wedding- Apparel, may 
extend to no more than one Suit of Clothes; 
for Wedding-Apparel is to be raken according 


*. 


5 
to the common Parlance for. Apparel to be 
uſed on the Wedding- Day and I ime of Feaſt- 
ing, which is commonly ſome Days after, ac- 
cording to the Dignity of the Perſons, Cxoo. 3. 
53. Morris againſt Fletcher. 

Firmam facere in Conſideration of Marriage, 
ſuch a Portion amounts to a warranting of ſo 
much. Coo. 3. 201. Pitchard againſt Aing- 
ſton. | | 
Aſumpfit to pay Twenty French Pieces, they 
are to be intended French Crowns, for they are 
the common Coin of France, and here known, 
and it ſhall be intended according to the uſual 
Speech. Croo, 3. 195. Pointer againſt Pointer, 

Aſſumpfit upon a Bill of Exchange payable to 
the Bearer, it was reſolv'd, that the Cuſtom 
of London to pay to the Bearer ,was too gene- 
ral; for perhaps before the Goldſmith hath 
Notice from the Bearer, he hath paid it to the 
Party himſelf to whom he gave the Note. Le- 


vinz 3 Part, 399. Horton againſt Coggs. 


Aſumpſit Port-Jointment. 


The Contract being joint, and the Conſide- 
ration joint, ſcil. to l. jointly given by 4. and 
H. tho the Thing to be perform'd upon the 
re be ſeveral; ſcil. the procuring the 

attle of A. and B. to be reſtot d to both, ſcil. 
to 4. his own Cattle, and to B. his own Cat- 
tle, yet che Action is well brought jointly. 


Rolls Alr. 1 P. 31. 2,9. 
n where 
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Where Two or more join in an Aſumpfit, 


the Action muſt be brought againſt them all 
while they are alive; but after the Death of 
any one of them, it may be brought againſt 
the Survivor or Survivors of them, or againſt 
the Executor or Adminiſtrator of the laſt Sur- 
vivor of them. Brownlow 2 Part, 207. Coke 
upon Liitleton, 331. 


Aſumpſit, when it lies. 


| Aſſumpfit to pay 20d. ſcil. 10 l. at Michael- 
mas, and 101. the Day following, an Action 
lies for Non · Payment of the firſt 101. before the 
Second Day is come, for it is alledg'd in the 
Declaration as an expreſs Promiſe, and in Law 
Two ſeveral Promiſes. Rolls Abr. 1 P. 29. X. 3. 
F | | 
If A. in Conſideration that B. hath bargain d 
and fold to him certain Tuns of ſtrong Beer 
at the Requeſt of A. promiſes to pay 404, for 
every Tun, upon the Delivery of Thirty Tuns 
of ſtrong Beer; an Action lies for ſo many 
Tuns, which he delivers before he hath de- 
liver'd all the Thirty Tuns. 7b. 1 P. 29. K. 2. 
Judgment was reverſed, for that the Plaintiff 
did not averr that Whitſuntide-Fair, which was 
the Time limited for the Payment according to 
the Aſumpfit, is yet come. Ib. 1 P. 29. K. 4. 
Aſſumpfit to pay 5 J. Yearly, and every Year, 
during the Term of Four Years, if a Stranger 
ſhall have and occupy a certain — 1 | 
* 
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D. ſo long, if the Stranger occupy, &c. One; 


Two, or Three Years only, or all the Four 
Years; an Action lies for the ſeveral 5 /. due 


for them before the End of the other Two 


Years ; for the Limitation, ſcil. if he ſo long 
occupy, refers to every Year, and not entirely 
to Four Years. Ib. 1 P. 29. N. 5. a 

Aſumpfit by a Stranger to pay the Debt up- 
on Proof made, an Action lies before Proof 
made; for altho' 'twas objected, that the 
Plaintiff ought to have procù d the Debt, to 
entitle himſelf to an Action, yet it was reſol /d 


that it might more properly and more natural - 


ly be proy d to the Jury, and try'd in this A- 
Ction. Syderfin 1. 57. Traver againſt —— 


IWho ſball hàue an Aſumpſit. 


Daughter 40 L. at her Marriage, ſhe marries ; 
ſhe and ber Husband ſhall not have an Action, 
but the Father. Rolls Alr. 1 P. 30. Z, 3. 

If D. for a Conſideration promiſes to C. to 
pay rhe Debt of C. to A. an Action does not 
lie for A. becauſe he is a Stranger, and no Con- 
ſideration for any Aſumpfit ro him. II. 1 P. zo. 


1 bog 
If an Obligor, being Executot of another 


Obligor, aſſigns the Aiſers to a Stranger, in 


Conhderation of which the Stranger promiſes 
the Obligee to pay the whole; an Action lies 


for the Obligee, alrho' no Conſideration comes 


from him: For if a Man deliyers mo 4 


If a Man promiſes to 7. Ag 1. to his 
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7. S. to pay over to B. in Satisfaction of a a 
Debt due to him that raiſes a Debt to B. and 
cannot be revok d. I. 1 P. 31. J. 5. 

I A. who is the Unkle of B. an Infant, de- 
livers 12 J. to J. S. to educgte B. the Infant, 
and in Conſideration thereof, 7. S. promiſes to 
educate B. and alſo at his full Age to pay to 
him, ſcil. B. the ſaid 12 1. B. when he comes 
to his full Age, may have an Action upon the 
Caſe againſt F. S. for the 12 J. if he does not 
pay it according to his Promiſe ; for the Uſe 
of the Money in the mean Time was the Con- 
ſideration of the Education, and the Money 
was to be paid to B. Ib. 1 P. 31. 2,8. 

If A. delivers 20 l. to B. and in Conſide- 
ration thereof B. promiſes to A. to cauſe and 
procure 7. S. to pay the {aid Sum of 2010. to 
7. D. a Stranger, on a certain Day; if 7. S. do 
not pay the ſaid Money to J. D. A. who delivers 
the Money ſhall have an Action upon the Caſe 
againſt B. upon this Promiſe. Ib. 1 P. 3 1. 7. 

If A. gives Goods to B. to the value of 
80 l. out of which he is to pay to C. 20 l. an A- 
ction lies for C. againſt B. and C. may declare 
that B. was indebted 200. for Goods to tlie value 
of 801. given to him by 4. out of which he is 
to pay 20 J. to C. Ib. 1 P. 32. L 13. 

If Part of the Conſideration is to be per- 
form d by a Feme-Covert, i. e. a married Wo- 
man, as that ſhe ſhall inſtruct one in ſuch a 
Myſtery, and it is averr d that it is perform'd; 
accordingly the Husband and Wife may have 

an 
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an Action as well as the Husband alone. Sy- 
derfin, 2 Part 128. Fountain againſt Smith. 

The Son and Heir promiſes the Father, That 
in Conſideration the Father would forbear to 
cut down a Wood to raiſe Portions for his 
ee e Children, at his Requeſt to pay his 
Daughter a Thouſand Pounds: The Daugh- 
'ter may have an Action for the Thoufand 
Pounds; for the Son has Benefit by not cut- 
ting down the Wood, and the Daughter by 
that Means is without a Portion. Levins 
2 Part 210. Dutton and Uxor againſt Pool. Ven- 
tri 1 Part, 318, 332. Dutton againſt Pool. 
Tb, a 


Afumpſit lies againſt the Executor upot 
the Promiſe of the Teſlator. 


lf a Promiſe be broke in the Life of the 
Teſtator, be it fer Debt or Collateral, yet 
an Aſſumpfit lies againſt the Executor. Rolls 
Abriagment, 1 P. 14. R. throughout. R. R 
1 Part 266. Sanders and Eaſterby. | 
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1 -. Conlideration...” 
Kerl C hon. 8 


T2 one of the Conſiderations be g 
maintains the Action. Rolls: Abr. 1 2 30. 
II. 2. Modern Reports, 284. Smith R- 
Smith. 
Ifa Stringer promiſes the Obliges to pay ythe ; 
Debt of the Obligor, in Conſideration of Hers 
tings given, and of the Aſſigment of the Bond 
to him, with à Letter of Attorney to put it in 
Suit ; cho che buying of Debts be ne 
the firſt Conſideration is good. F. 1 P. 17. Fur. 
Where tlie — doth import many 
Things co be done, and man af them he „ 
volous ind void; yet if anyaene.of them be 
good, and hath à valuable Conſidecarion in 
it, chis will make the Contract good Crook 1. 


1 


149. 
If an Aſingfi be onde 68, Toc Con: 
ſiderarions, — that may, another that ma 
not be d; if that which may be per- 
form'd be done, it is good enough: hod whare- 
the Action is grounded upon that which is, and 
that which is not perform'd; it will fall. 4s 

where one fot Five Shillings paid, and Five 
Shillings to be paid at à Day to come, doth. 
allume do 6 Thing, it muſt be averr'd ro be 
L ct; 
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done; for if the firſt Five Shillings be not paid 
in Hand, or the other were not paid at the 
Day, no Action will lie upon it: If the one 
Five Shillings be not paid, or it be not averr'd 
that the other Five Shillings was paid at the 
Day, the Plaintiff hath fail'd of his ng] in 
the one Caſe, and the Declaration is inſufficient 
in the other, for he hath made a Departure from 
he Conſideration. Popham 32. 


"447k; 


C vu 1 1 enful. or . Lay 
Vide Koll Abrid gment. 


A eee to do a Thi which ought 
not to be done by the Law, or he is compelld 
to do it by the Law, as by a Stature which ap- 
points certain Fees, is not good. Vide Attorney, 
25 Officer, Extortion, &c. Ib. 1 P. 16. T. 1, 

2, 3, 5. Vide Maintenance, 1 P. 17. T. 8, 9. 
Vide Simony, 1 P. 6 Cr, 

A Conſideration, that the Sheriff without 2 
Fee ſhall execute an Extortion at the * p 
him who made the Promiſe, which is to 
certain Sum, Which is as much as he is * 
to take, by the Starte of 28 Elix. is good. 
1 P. 26. JV. 4r. MY 

A ofen that the Sheriff upon Re. 
queſt hath made A. his ſpecial Bailiff to arreſt 

H. upon an Aſſumpin, that he will not bring an 
Action upon an Eſcape , if B. eſcapes from the 
Bailiff, is good. . 1 P. 16. 7. 4 4 . 


hoes : 
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itt is lawful for any Man to be a Solicitor 
upon a ſpecjal-Rerainer, if it be not for Main- 
tenance. I 1P. 17.7. 8. 
An Attorney i in one Court may be 4 particus 
lar Solicicor-in another Court, but not a 85. 
neral One. Ib. x P. 17. I. 10. | 
Illegal Uſe is no — Conſideration for For- 
þcarance, as 100. per Cent. for it is void by the 
Common- Law, if it be not made void by any 
e 1h; 1 P. 18. 21 75 b 
| Aſſumpſit to pay 601. or 6 un. t the 
Uſe and intereſt until the 60% whos; the 6 U. 
ſhall be taken to be Intereſſe damni, & non Lucriz 
and only limited as a Penalty. 5. 1 P. 18. 
F 16. 
11 A. promiſes B. in Conſideration of. a Mar- | 
riage between 4. and C. the Daughter of . 


that he will pay to B. lool. at a Time after- * 


wards, and in the mean Time to pay acc 
ing totlie Rate of 8 1. for the Intereſt of it; this 
is a good Conſideration, eſpecially it being up- 
on a Marriage, and not for Money | lent. 1. 
1 P. 18. N 44. BE 
To bring Witneſs to ſweat a Debr before a 
Juſtice of Peace, is a lawful Conſideration 3 
for tho he hath not lawful Power to adminiſter 
ſuch Oath, yet it is not within the Statute 
J. cobi, - againſt Prophane Swearing, becauſe. it 
dinds to determine a Controverſie. n Re- 
ports, 166. Anne and Anaremws. 
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A Promiſe to aſſign a Thing in Action, as a 


Judgment, is a good Conſideration; for i i may 
be — according to the common 2 of 
Security, for to ſue Execution upon it upon a 
Letter of Attorney, in the Name of the firſt 
Party without Maintenance. e, I. 212. 
Loder. ' © 

If one arreſted at my Suit upon Proceſs, i in 
Conſideration that the Plaintiff will let him go 
at large, and give his Warrant to the Bailiff ro 
ſer him ar Liberty, aſſumes to a at the 
Day at the Return of the Proceſs, or gives to 
him Ten Pounds; this is a good Conſideration 


and Promiſe. Cros 1. 44ſt Pablid, 192. But 


if ſuch a Promiſe be made to the Sheriff or to 


dSaiiſtwhe Statute of 2 3-72. 6. 

If the Tertenant of Land promiſes me, 
donſideration that I do aſſign to him a Sta- 
e on his Land, by Way 
of Diſcharge, that —— will IEP me Twenty 
Pounds; this is a deration and 
Promiſe : But if it were to 8 it to a Stran- 
ger, contra; for this were Maintenance. Ad. 


judged, P. 38 tliz.” Be; 


If one ſeized of Land Fee, bind himſelf in 


a Recognizance to me, and then enfeoff J. S. 
of the Land, and J. S. in Conſideration that! 
will aſſign 
to pay tuch a Sum of Money by a Day 
is not againſt Law to — it to hy. Terte- 
nant, as it is to align it to a Stranger. Croo, 1. 


izance, aſſumes 


to him my Recogn 
- this; 


laf 


any other to his Uſe, it were not good, being 
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laſt Publiſhd, 5 53. Vide Statute of Will. 3. that en- 

ables to afſien.. 2 NS 
If a Priſoner promiſes to a Sheriff, in Conſi- 

deration that he will let him eſcape, that he 


will fave him harmleſs, or pay him Ten 


Pounds; this Conſideration is naught, and the 
Promiſe void. So if one promiſes me Ten 
Pounds if I will maintain him in ſuch a Suit; 
this is naught. Cook 10. 76, 102. Dyer 356, 


Bulſtr. 2 Pat, 213. Crook 1, 257. But a So- 


licitor may ſue for Money promiſed to him to 
ſolicite a Suit. Hiob. Rep. El. 72. Dyer 356, 
Crook 1. 76, Oo 


If I for Debt ſus one to Ourlevry, aſs, 


eg as 


judgment, and having taken out a Cap. 


tum, in Conſideration that I will forbear upon 
it, one J. S. doth aſſume to me, That if the 


Defendant doth not pay it, he will; this Con- 
ſideration is good, and not againſt Law, albeit 


it be at the King's Suit. Crook 1. lf Pulliſt'd, A 


910. 


If one at the Requeſt of F. S. promiſes to beat 
J. B. and J. B. doth promiſe to ſave him harm- 
leſs, this is a void Conſideration. But if obe 
requeſts J. S. to enter into the Mannor of Dale, 


and drive out Cattle, and he will ſave him 


harmleſs that doth ſo; and after Treſpaſs is 


brought, and Recovery had for it, he ſhall 
have his Action upon this Promiſe. So if a 


Sheriff pretending to have a Writ, bur he hath. 


none, areſts one, and requeſts an Inn · keeper 


ta retain hun in his Houſe, or hite gne to con- 
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duct the Priſoner to Goal, and promiſes to ſav 1 
him harmleſs: This is a good Promiſe, and if 
either of them be ſued for it, he may have his 
Remedy upon the Promiſe. So if a Sheriff 
hath arreſted one upon a Commiſſion of Re- 
bellion from the Council of the North, and he 
prays an Inn-kceper to keep him a Night as a | 
Priſoner, and he will fave him harmleſs, and 
tlie Inn keeper is ſited for it; he may have Re- | 
medy upon this Promiſe. Hatton, Rep. 5 5 
It the Original Contract be nor uſurious, no iſ] © 
Matter ex poſt ' Facto will make ir ſo. And 
therefore to take his Uſe before the End of the 
Year, where the Original Contract is not Uſu- 
rious, will not make the ConrraQ void. Thurſ- 
ty's Caſe, Hill. 7 Fac. Ca. B. Erownl, 1 Part 73, | 
201.807. r | 
A Woman that hath a Husband, or a Man | 
and his Wife, and a Third Perſon, cannot 
make an uſurious Contract within the Statutes. 
Trin. 13 Car. 1. B. R. | 
If one lends Thirty Pounds for half a Year, | 
to receive Three and Thirty Pounds, if the 
Son of the Obligee be alive, if not, Seven and 
Twenty Pounds; this is not Uſurious. Cook 
"i, x Nb A | 
If one bortows a Hundred Pounds after the 
Rate of the Statute, and the Borrower doth 
after pay part of the Principal, and all the Uſe 
within the Year, and the Lender receives or 
fucs for it within the Year; this is no Uſury, for 
/ ir tal CANS, I > ee i. SUS TORTTY no 
2 | 4 


— 


Action upon the Cale. 151 
no Matter ex poſt Facto after the firſt Contract 
can make itſo. Hill. 7 Fac. B. R. ugg 
If the Contract be, that the Borrower ſhall 
give ſuch a Sum for the Loan, as comes to the 
Intereſt only; but he is to receive this Money 
for the Loan wirhin Ten Days next following: 
This is a corrupt Contract. Bulſtr. Rep. 1. 20, 
lt is not an unlawful Uſury upon a Loan of 
Money for a Year, to agree and take his Ime- 
reſt Quarterly, or half-Yearly, ſv much as it 
comes to for the Time. But to take the Vie 
at the beginning, or before the Time, for more 
Time than is paſt, is corrupt. Crook 2. Part 26. 
The Caſe in effect was, A. was in Debt to me 

a Hundred Pounds, and he doth promiſe to me, 
that if I will forbear him half a Year, that he 
will pay me my Money and Intereſt for it, be- 
ing then Five Pounds, and I ſued for ir in this 
Action upon the 4ſſumpfit ; and it was held by 
Juſtice Dodderidge and Juſtice Haughton, that 
the Contract was void, for Uſury is againſt, 
the Common Law. Trin. 20 Fac. Sander ſon's 
Caſe, See Cook 10. 102. Dyer 356. 
A Contract, that a FHusbandman ſhall not 
plow his arable Land, is a Contract of this 
Nature, and void. So if one be ingaged by aux 
ſuch Promiſe not ro appear upon any Jury, or 
not to ſerve in any Jury; this were unlawful 
and void, let the Conſideration be what it will. 
Bendl. Rep. 89, 90. W 
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+ If C arreſt a Man, to the end he ſhould engage 
himſelf to me for Money where none is due, 
and he being in Priſon doth ſo; ſo that the Pro- 

wile is made by Dureſſe of Impriſonment; this 

is void. But an Engagement by a Priſoner 
fora due Debt to obtain his Liberty, is good. 

Paſcbe, 9 Jac. B. R. But if one threaten to Kill, 
Beat, Wound, or Impriſon me, unleſs I will 
make ſuch a Promiſe,- and thereupon and for 

this Cauſe only I do it, let the Promiſe be 
made to him that doth threaten - me, or t 
another, it is void, and the Action brought 
upon it may be avoided for this. But for this, 


ſee Brook 76. 18. 9 H. 7. 24. 39 H. 6. = 
Brownl. 2 Part, 276. But the threatening of 


me to Kill, Beat, Wound, or Impriſon my Fa- 
ther, Mother, Child, Brother, Siſter, or Friend, 
or the threatening of me to burn my Houſe, en- 
ter upon my Land, or take away my Goods, 
will not make ſuch 4 Contract void. 15 K. 6. 
17. 11 Ed. 4 13. 8 H. 6. 8. Coo. 2. 9. 21 Ed. 4. 
13. 18 H. 6.21, 7 Ed. 4. 21. 20 Af. Pl. 14. 


That a Promiſe to one, in Conſideration he 


will be my Solicitor in ſeveral Suits I have de- 
pending againſt me, that I will give him as 
much for tis Pains as he ſhall deſerve ; it ſeems 
this is not good. And' that an Attorney or 
Counſellor who hath'a Profeſſion towards the 
Law, may ſolicite any Suit in any Court, and 
it is not Maintenance; but otherwiſe it is of a- 
ny other Perſon. FHetley's Rep. 129. 
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H a Clergy · man pays the Biſhop part of his 
Firſt Fruits. and promiſes him the reſt by a Day, 
but doth it not; it is ſaid the Biſhop can have 
no Action upon this Promiſe at Common Law; 
and yet if he hath any ſpecial temporal Da- 
mage by it, it ſeems there is as much Reaſe 
an Action ſhould lię for this, as for calling one 
Adulrerer, Baſtard, or the like, Cook on Lit, 
262. B. Cook 4, 16, 17. Crook 2. 473, 163. 
If 1 have a Cap. Uflegatum againſt another, 
and I promiſe F. S. that if h@will go to the 
Sheriff and procure a ſpecial Warrant and ary 
reſt the Defendant, that I will give him Forty 
Shillings; it is (aid this Amp is void, by 
Statute 43 H. 6. Noy's Rep. 77. 2 


Conſideration a Duty, 


If I have a Writ of Execution againſt me, 
and I aſſume to the Sheriff, that if he will ar- 
_ him and lay him in Gaol, I will ſave him 
harmleſs; ir ſeems this is not a ſufficient Con- 
ſideration for it but his Office, and what he is 
bound to do. Herley s, Rep. 175, 176. 

If I retain one as bf my Council, or as an 
Attorney, and he doth promiſe me to follow 
my Suit, 2 doth it not, or doth it ** faith · 
ully and diligently, I may have this Action, 
albeit I give bam nothing for it, for he is bound 
ex Officio to do it, albeit he doth not promile it. 
As if a Serjeant or Counſellor promiſes to plead 
for me in my Suit, and pleads amiſs, or an 
F ; F b I Officer 
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Officer in a Court 2 to do any Thing be- 
longing to his O as a Clerk to inroll his 
Jary, Gb the like, and he doth it not, the 


Party hurt thereby may have this Action. 
14 H. 6. 18. 


C ks 3 Certain, or Uncertain, or 
 Repugnant 0 


If one in Conſſderation, ther in a ſhort Time 
will deliver him Two fat Oxen, he will in a 
ſhort Time pay me Ten Pounds for the Oxen; 
this is not good. Aajudged. Bulſtr. 1. Part, 97. 
So if l cs a Horſe to another for ſo much as 
he ſhall value him; ſoif I ſell a Horſe for Ten 
Pounds, to be id me per Breve Tempus; · this 
is uncertain, = oid. Bulſtr. 1 Part 92. 

A. doth promiſe-to B. to dlchacge him and 
ſave him harmleſs from all Bonds in which he 
ſhall be bound for the Son of A. at the Requeſt 


of the Son ; B. ſued, and ſhewed thar he, as 


Fidei Fuſſor, was bound for the Son, &c. In this 
Caſe it was held a good Conſideration, but that 
he ought to have ſhewed- preciſely the Requeſt 
of the Son, and that to ſay as Fidel Juſſor, is 
not ſufficient. Paſche, 9 Fae. B. R. & an 8 
Caſe, Lib. Infra, 11, C. Sed. 1. | 


_ _ Conſideration 
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| Confideration paſt. e 


A Conſideration paſt, and executed without 
a Requeſt, is not good; otherwiſe upon Requeſt. 
Ib. 1. P. 11. B. uſque 9. vide 18. 19, 20. 

If a Conſideration be not wholly paſt and 
executed according to Requeſt or the Bargain, 
Contract, or Agreement, the Action lies upon 
a Promiſe ſubſequent to the Bargain, &c. when 
part of the Conſideration is paſt. 7b. f. P. 12. 
(2. 9,10, Il, 12. „X. 

The Coyrinuance of a Debt is a good Con- 
ſideration continuing. 4b. 1. P. 12. 13, 14, 
15, 16, 2f, | | 
If B. be found in Arrear 10 l. upon Account, 
promiſes that if he does not prove in a ſhort 
Time that he has paid it to J. S. to the Uſe 
of the Plaintiff, he will pay it to the Plaintiff: 
In this Caſe, a ſhort Time is intended a rea- 
ſonable Time; but without that, an Action 
lies preſently, for he is found in Arrear 10/. 
and the Law makes a Promiſe to pay it, which 
ſhall ſtand good ; tho? a further Time was gi- 
ven to him for his Advantage, and it be ad- 
mitted that he did not allow reaſonable Time. 
Fi. #36. v7 36 

A Conſideration paſt before the Promiſe = 
made, may be good, as where the Party pro- 
miſing is as much bound to the Thing balins,” 

as he is after his Promiſe : As where one is in- 
&bted ro me before, and in Conſideration 
W284 ME FS, | thereof 


1 


- thereof promiſes to pay it to me. And where 
the Thing that is done, is done by the Pro- 
curement of him that makes the Promiſe, and 


he in Reafon and Conſcience is bound to do it; 
as where I have perſuaded a Man to engage 


for me, or a Friend of mine, and after I pro- 


miſe him, in Conſideration thereof, to ſave him 


harmleſs. Crock: 1. 282. 295. And when the 


firſt Act is a Kindneſs, obliging him that pto- 


miſeth; as that the Party, to whom the Pro- 
miſe is made, had, at the Requeſt of another, 


granted the next Avoidance of a Church. Crook 1. 


295. A4 | | 
A Promiſe to pay Money, whicll he ought 
to have paid according to the Agreement had 
between them: This is no more than a general 


Indebit atus Aſumpfit, for it doth not appear 
that the Agreement was by Deed, or without 


Deed, not good.  Levinz 2 Part, 152. Wife 
againſt Wiſe. 58 3 5 | 
Iudebitatus Aſſumpſit for 20 Pounds for a 
Reward upon a Policy of Infurance upon ſuch 
a Ship, good, tho? he did not ſhew how the 
Reward came due; for it is as good as an In- 
debilatus for à certain Salary, which has been 
adjudged good. Levinz 2 Part, 153. Fon le 
againſt Tinfacke, | | 
- - Indebitatus A ſumpſit for Goods, implics Ven- 


dit. & deliberat. otherwiſe he was not indebted. 


Living 1 Part, 141. Wright againſt Beal. 
vn Mgt Mont 


Aſſumpfit, and declares upon the Cuſtom of 
and others 5 England, That 
if a Man charges a Bill upon another, who 
acoepts it, he is bound to pay it, and that 
J. S. charged a Bill upon the Defendant to pay 
to the Plaintiff, which he hrath accepted and 
not paid, Cumque eriam the Deſendam was In 
Debt to the Plaintiff upon another Bill of Ex- 
change, and promis d and hath not paid: "Af 
ter a general Verdict upon both Promiſes, and 
intire Damages, Judgment was ſtay d, becauſe 
no Cuſtom Was laid for warranting the ſecon@. 
Promiſe, and without Cuſtom an Aſfumpſit up- 
on a Bill is not maintainable; and the Cuſtom 
laid in che firſt Part does not extend to the ſe- 
cond part. Levinx x Part 298. Brown againſt 
4 Ventris t Part 152. Brown againſt Lan- 

„ 3 N n + 
ndrbitatus Aſumpſit, the Plaintiff declar d, 
That the Defendant being indebted to him in 
a certain Sum Pro diverſis Merrimoniis ante tune 
vendit. & di liberat. ad Requifitionem of the Deſen- 
dant to a Stranger, did promiſe to pay, Cr. 
After Verdict for the Plaintiff it was mov d in 
arreſt of Judgment, that this was but a Col- 
lateral Promite, and that no Inaebitatus Aſumpſit 
would he, ſor the Debt was from the Perſon 
to whom the- Goods were ſold. Wild and 
Jomys held the Action well brought, and cited 
an Action Sur Indebitatus Aſſumpfit lately in the 
Court of Aing's- Bench againſt one for Money 
promis 'd in Marriage with his Siſter, Vide R. 

129. 


* 


763 Action-upon the Cale. 
1320. & 122. But Rainsford, Chief Juſtice, con- 
: tra; but the Plaintiff had Judgment. Yemtris 
x Part, 311. Aent againſt Dari. 
If an Indebitatus Aſſumpſit a Man promiſes, in 
Conſideration that one (to whom the Promiſe 
was made) would marry his Kinſwoman, he 
would give her 100. It was adjudged, that 
an Indblitatas will not lie; for tis not a Debt, 
but a Collateral Promiſe, Vemris 1 Part 268, 
8 wat” a Man be indebted to me, and ptomiſes to 
pay me this Debt ſuch a Days in ſome Caſes [ 
may have this Action upon ſuch a Promiſe. But 
in ſuch Actions as this, the Cauſe of the ficlt 
Debt, as for Warcs, Herbage, or upon a Pro- 
miſe, or the like, is to be let forth in the De- 
claration. And therefore to ſay, in Conſide- 
ration that the Defendant was indebted to him 
without more, he ptomis d him Payment at a 
Day certain, is not a good Declaration: Fot 
it may be, the firſt Debt was upon a Record, 
or for Rent upon a Leaſe for Years, or upon 
an Obligation, and then no Action will lie up- 
on the Promiſe. Bulſtr. 1 Part 67. Crook 1 Part 
3. 21. Crook 2 Part 206, 207, 548. i 
And if in the laſt Caſe it be pleaded to, and 
tried for the Plaintiff, yet this will not make 
it good, but it is avoidable for Error. Adjude- 
ed. Paſche, 2 Car. 1. Co. B. Foſter's Cale; And 
vyet if one promiſes me, in Conſideration that l 
will forbear a Rent due to me by Record, or 
for Rent on a Leaſe for Years, that he will 


pay 
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pay me ſuch a Day; this is a good Conſideta- 
tion and Promiſe. 14 Fac. B. R. Sir George 
| Marſhall's Cale, Adjudged. Hill. 9 Car. 1. B. R. 
Brei and Heath's Caſe. See more Chap. 13. and 
in this Chap. Hob. Pl. 32. Cook 10. 77. Crook 1. 
laſt Publiſh'd, 242. Abit nt” 
A. brought an Aſſumpfit againſt B. and de- 
clar'd, That whereas B. had feloniouſly lain 
one P. M. The Defendant after this requir d the 
Plaintiff to endeavour to get his Pardon, which 
he did thereupon labour and obtain: And that 
afterwards the Defendant, in Conſideration the 
of, promis d him a Hundred Pounds. And 
for this he brought his Action, and the De- 
claration was held good. Hob. Rep. 147. 
If one boards with me a Quarter of a Near, 
and after 7. S. intreats me that ſhe, may board 
with me a Year longer, and after, before the 
Year expired, J. S. doth promiſe me that he 
will pay me for the Year, and for the Quarter 
behind as much as it ſhall be worth: In this 
Cauſe, becauſe part of the Conſideration is 
executory, and all is not executed, this will 
be good, and ] ſhall recover of him for the 
Year, and for the Quarter both. Aajudged. 
Trin. 14 Jac. B. R. Cotton and Meſtlicoat. 
If one promiſes me, in Conſideration that 
I was as for him for a Debt, and paid the 
Money, that he will pay me my Money again 
Ch een, this is a — Sen dee e Crook 
P. 2.18. The Plaintiff laid his Action, That the 
Defendant requeſted him to give his Credit to 
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thereof to pay it; this was adjudged a good 
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Action upon che Cale; 
F. S. for Fifty Pounds for Wine, and that up- 
on this he gave his Bond for it, and had paid it 


vpon @ Suit, and having acquainted the De- 


fendant with it, he promis d in Conſideration 


Conſideration. Crook 2 Part 18. Telverton 45. 
See Crook x. laft PabliſWd, * N 
One in Conſideration that I have paid for 
him at his Requeſt Ten Pounds to C. at ſuch 
a Day, which was a ear beſore the Promiſe, 
he doth aſſume to repay it, cum inde Requifitus 
r this is a good Conſideration. - Crook 1. 
PubliſWd, 28». And it is given as a Rule, 
That if a Marriage ot Engagem 

ther by Suretyſhip, or the like, and this is done 
at my Requeſt; and after it is done I be told 


of it, and I do then in Conſideration thereof 


2 to give Money, or do ſomething in 
jeu thereof: This mall be a good Conſidera- 
beit it be 


tion to give Life to the Promiſe, 4 
paſt. 7elverron 45. And, 


Goods: If 1 fay before, or at the Time, If he 


pay you not, I will; or, I pray let him have 


them, and then I aſter promite Payment. But 
if one be in a | 
is done, Hay tothe Seller, If he doth not pay 
you, I will. So of Money borrowed ; this 
Promiſe will not bind. Bulſir. 1 Part, 120, 


ent be by ano- 


a , , 


* Ff T have any Hand in the firſt Contract, 1 
ſhall be chargeable, as in Loan of Money of 


buying Wares, and after it 


rener. 
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Ifray Servant be arreſted in London, and Two 
of my Friends,  witl:gut any Privity, becgme: 
Bail for him; and after I do promiſe them; dor 
their Friendſhip, to fave them harmleſs n all 
Damage and Colts, &c. If they be after charg- 
ed wich the Debt, by chis they cannot have 
this Action againſt me: Bur if I had requeſted 
chis of chem before, and affumed ac pert 
haps it may be otherwiſe, As if I, in Conſide- 
ration that you have married my Daughter at 
my Requeſt, ſay, I will give you Twenty 
Pounds; this is a good of. NC and Pro- 
miſe. - Dyer 272. I2 H,8. 112. Jac. B Brook 
106. Crook x, 295. But if I ſay to B. I become 
Debtor to you for the Debt of J. S. this js 
Nudum Pacrum. Dyer 20. Pl. 131. And yet! 
[ ſell Goods and have not deliver'd them, and 
another promiſes to me, ſo I will delivet the 
Goods, ro pay the Money; it ſeems this is 4 
good Conſideration, and th 


R W Woo ot 
In Mich. 37 & 38 Flix. Co: B. between Fer- 


ny and Goochman, it was adjudged, that if one 
declare, That he in Conſideration (god delibe- 
raſſet & dedifſet to the Defendant Twenty Sheep, 
he aſſumed, &c. that this was ndt good. for 
that it was paſt. And Paſche, 8 Fac. Co, B. 
one declared, That in Conſideration that he 
had ſold to him a Horſe, he promiſeth co pay 
ns it was adjudged naught. Mary Andrews 


at an Action will 


Wu 


16: Action upon the Cale. 
If A, promiſes to B. that in Conſideration 
that B. hath lent him an Hundred Pounds at 
a Day paſt, that he will pay it to him; this 
was dewbted. Hill. 44 Eliz. Co. B. Dogget and 
Borill. But agreed by all the Judges, Mich. 
11 Car. 1. B. R. Thar if he had laid a Re- 
veſt, and the Caſe had been fo, that the A- 
tion had lain. But if a Man of his own Head 
and Courteſie will do a Thing for me, I can- 
not have an Action for this. But if one be a- 
bout ro buy Goods, or borrow Money of me, 
and another before the Sale cr Loan tell me, 
Thar if the Buyer or Borrower do not pay me, 
he will; or if he bids me deliver the Things, 
and jf the Buyer pays me not, he will pay me 
upon Requeſt; theſe are good Conſiderations. 
But otherwiſe it is where the Promiſe comes 
after the Borrowing or Buying. 12 H. 8. 12. 
44 Ed. 3. 21. But in theſe and ſuch- like Caſes, 
there muſt be a Demand of the Debt by me 
before I bring my Action: One in Conſidera- 
tion that I have ſojourned him at his Requeſt, 
and will ſojourn him a Year, doth after pro- 
miſe me Twenty Pounds; this is good for all, 
for here is a lime to come. Adjudged, Trin. 
14 Fac. B. R. Cotten and Weſt. | 

If A. B. in Conſideration that I have ſealed 
a Releaſe of a Debt to him due from J. S. up- 
on the Requeſt of 4. B. promiſes to pay me the 
Money if J. S. do not; it is ſaid to be reſol 
ved that this Conſideration is good, albeit it 


be paſt, So becauſe I was Bail tor his Servant, 


that 


-\® # 
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chat he will ſave me harmleſs: So becauſe [ 
have at his Requeſt granted to him the next 
Avoidance of a Church: It is ſaid, theſe are 
good Conliderazjons. Crock I Part 236. ſages 

72, 
? It was agreed in Rainifard's Caſe; 28 Bika 
B. R. That if 4. requeſted B. to heal a poor 
Man, and after he is healed, 4. promiſes to B. 
that in Conſideration that he did it at his Re- 
quelt he will give him Ten Pounds; chat che 
is a good Aſſumpſit. 

The Plaintiff declated; That whereas he bad 
bought oſ the Defendant Three Parcels of Land 
10 . „ afterwards: 19 Cecembris aſſu- 
med to make him a good Aſſurance thereof bes: 
fore ſuch a Day, and it was adjudged good, 
hr” for the Plainciff; c I. laſt Fade 
I 

1 I (ell Checſe ro. the Son of 7. 8: a 
Father prays me to deliver the Cheeſe. to his 
Son, and aſſumes that if his Son do not pay 
me for it, he will; this is a good Oonſidera - 
tion and Promiſe, on which 1 may have this. 
Action. Crook 1. lift Pabliſb d, 700. 

If I promiſe ro another, that in Conſderss. 
tion he hath at my Requelt, by his Deed, | gi+ 
ven and granted to me the firſt and next A voi- 
dance of the Church of B. aſſumed to pay me 
One Hundred Pounds; this is a good Confi- 
deration and Promiſe, on which 1 may have 
Aion. Crook 1. Jaft Pulliſi d, 71 Fn. 21016 
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If one, in Conſideration that I will ſell him 


Three Cows for Ten Pounds, promiſes to 


pay me the Ten Pounds at Eaſter following, 


and if he fail, that he will pay me One Hun- 
dred Pounds upon Requeſt; this is a good 
Conſideration for the Recovery of the Hundred 
Pounds. Crook 1. laft Publiſ'd, 747. 

If one becomes Bail for my Servant, a 
ter it is done, ] promiſe to {ave him harmleſs ; 
no Action will lic upon this. Survey of tht Law, 
Th. ſued and ſet forth, That he fold a Horſe 
to B ſuch a Day, Year and Place, to be paid 
ata Day to come, and that the Defendant, 44 
tune & ibidem ratione Pramiſſorum, aſſumed to 
pay the Money, if, Cc. this is not good; for 


the Contract, and giving of a Day to B. was 


not ad inſtantiam of the Defendant, but com- 
pleat before. Pafche, ꝙ Jar. B. R. Farmer and 
Hud. Survey of the Law, 97. i 141 
And yet one did declate, That in Conſide- 
ration that he had fold a Horſe ro him, that he 
would pay him Five Pounds; and this its ſaid 
was adjudged good in the Exchequer Chamber, 
albeit it did imply Time paſt. Paſche, 8 Fac. 
Co. B. Mary Andrews Cale. (A. B.) 
One declar d, That J. S. emvifſet Equum at 
fuch a Price, and the Defendant Ad tunc c ibidim 
ratione Præmiſſorum did aſſume to pay the Mo- 


ney, and it was adjudg d naught; for the Sale 


was before the Conſideration. Paſche, 9 Jas. 
B. R. Farmer's Calc. | 


andef 


If 
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If one promiſes, that in Conſideration I was 
bound, for him for a Debt, that he will pay 
a ſuch a Day; this is good. Creok, Part 2. 
It is ſaid to be the Lord Grey's Caſe, 9 Elix. 
His Father was indebted to divers Merchants 
upon ſimple Contracts. and died ſeized of divers 
Lands which deſcended to his Son and Heir in 
Fee; the Creditors demanded the Debt of the 
Heir, who an(wer'd to them, If my Father 
were indebted to you, I will pay it; and upon 
that Promiſe an Action was adjudged to lie, al- 
tho the Heir by Law were not chargeable. _ 
If I requeſt another to do a Thing for me, 
and make him no Promiſe, and after he tells 
me he hath done ir, and then | promiſe to pay 
him for it; this is a good Promiſe and Conſi- 
deration, although the Promiſe go not with 
the Requeſt. Otherwiſe it is where a Man 
doth' me a Courteſie without any Requeſt. 
Bromnl. and Gouldsb, 8S. N 
If I make a Leaſe to 4. for Years, n en | 
requeſt A. to grant it for Years to & and pro- 
mile ſomething for this at the Time, or betore 
the Grant, there it may be good; but if ir be 
made after, the Grant, it is no good Conſide- 
tation. Godb. Rep Pl. 19. | | 
If I be bound in an Obligation to pay ano- 
ther Fifty Pounds on a Day to come, and - 
terwards after the ſame is due, in Conſidera- 
tion that I, at his Requeſt, will pay unto one 
Playford, to his Uſe, Fifty Pounds upon the, 
%* M 3 Tenth 


1466 Action upon the Cale. 
Tenth Day of December following ; in Satisfa- 
Qion of che ſaid Debt, he doth aſſume and 
promiſe to me ro deliver up the ſame Obliga+ 
tion to me when he ſhall be thereunto requeſt 
ed, to be cancelld ; this is a good Conſidera - 
tion and Promiſe : But in an Action brought 
upon ir, there muſt be a ſpecial Requeſt aver · 


ted, ot it will not lie. Bulſtr: 3. 298. 4 
If I have deliver'd to one Clothes for fo 


much on 4 Bargain; and after, he in Conſide- 


tation of this Debt promiſes to pay it me a 
Year hence; it is ſaid to be adjudged good. 
7 1. 85. ng” LORE. ſe 

f the firſt Flusband of a Woman puts his Son 
to table wich me for Three Years, and agrees 
with me t6 give for every Year _ Pounds, 

and dies within the Year : Aſter, the Woman, 
in Conſideration of her natural Affection to her 
Son, and in Conſideration that the Son may 
continue with me duting the Reſidue of the 
Three Years, promiſeth to pay me Six Pounds 
Thitteen Shillings and Four Pence for the 
Tabling of her Son for the Time paſt, and 
Eight Pounds for every Year after he ſhall con- 
tinue with me; this is a good Conſideration 
and Promiſe, and I may recover the whole 
Debt formerly and after due by this Action, 
Crook 1. 1aft Putliſh'a, 755; 566. 43 
If one the Eighth of May delivet'd me Ten 
Pounds, and I the Ninth of May, in Conſide- 
ration heteof, promiſed to pay him the Ten 
Pounds; this is no good Conſideration: - But 
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tit it were at the ſame Time, it were good. Mich. 

41, 43 Eliz. Pilſworth's Caſe. And yet if I ſell 6 
all my Lands, or all my Goods, and nothing is 
appointed by the Agreement what I ſhall have 
for it; it is ſaid, this is a good Contract, and li 
_ ſue-for the Worth for it. Croot 1. laſt Pub. 

i f » 275 „8 % þ 3214.3 1 2. : 
3 declar'd, That he the Tenth 

of November, 12 Jac. ſold to the Defendant di- 

vers Goods for Ten Pounds; and Malti 

that the Defendanr fic Indebitatus exi- 

ſtens poſtea, ( ſcilicet) ultimo die Novembris, did 

promiſe that in Conſideration inde he would 

pay to the Plaintiff this Money at Chriſtiae ; 

and the Plaintiff brought this Action upon the 

laſt Aſumpſit, and the Court inclined to this 

Opinion, that it was good, and that he might | 

ſue upon the firſt or fecond Contract WY 

at his Election, but not upon both, 

for here is a Conſideration continuing. Hodge 

and Vaviſor, Trin. 14 Jac. B. R And there it 

was ſaid, That this Caſe was not like to that 

of Seek and Pilſmorth, 41 & 43 Eliz, B. R. 

Where Two exchange one with another ſo 

much Silver for ſo much Gold; and after, in 

Conſideration thereof, one of them promiſes, 

Cc. Et in this Cale of Hodges, Juſtice Haughton 

held, That /ndebitatus —— pro Merchandizis 
Fentits, is a good Conlideration; and therein 
Hodges Caſe is a Conſideration implied For- 
bearance till Chriſtride. 


M4 If 
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I 4: be indebted. to me, and in Conſiderz- 
tion thereof, that I will give him Time of Py 
ment till the firſt Day of Faſter Term; promi 
Payment; this is gesd: But if I ſue upon it, 
I muſt ſhew how the- Debt accrewed. Fot ge- 

ly [uichitatas is not ſufficient; when it is 
the Ground of the Action; but u here it is but 
an Indicement to the Action, as here before, 
they deing agreed upon the Debt, and it be- 
ing but a Collateral Promiſe, it is good e- 
nough without ſhewing how. ' Crook'2. 548. 
Where the Plaintiff F, S. emiſſer Equum at 
ſuch a Price, and the Defendant ad runc && ibi. 
gem ratione Premiſſorum, did aſſume to pay the 
Money; this was adjudged to be naught, for 
the Sale did pr ecede the Conſideration: Paſehe, 
9 Far. Farmer's Caſe. B. R. And where the 
Plaintiff declar'd, 3 cum, the Defendant was 
indebted to the Plainriff Twenty Pounds for 
Meat ; Drink — Lodging r himſelf and 
Two others, that he did ſuch a Day aſſume to 
* it to him? that this was not good. ' Curia 


eaman's Caſee. 
lt one, in Conſideration that his Son will pay 
hin ſuch a Debr, promiſes him char the Land 
hall deſcend to him; this is a good: Coriſide- 
oy ration and Promiſe: Bulſtr. 2 Part 18, 19. 

I one in Conſideration that l wilF pay Two 
and Fifry Pounds Fourteen Shillings to his Ule 
ſuch a Day, v. to one Player,” to whom he 
oweth ſo much, promiſes to deliver me my Bond, 


in which I am bound for the Money to him 
; when 


* 


n a 
* 0 - - 
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' when he ſhall be thereunto requeſted; this is 


zood : Bur a ſpecial Requeſt muſt be, and 
ql: bu cl nh we ap 


Conſideration Executory. 


"If one upon Account profits. to pay the 


cuted, for the Debt is uncertain before the Ac- 
count. Rolls Abr. 1 P. 12. . 17. 5 
If the Conſideration of a Promiſe be Execu- 
tory, it muſt he duly and fully executed and 
perform'd before the Action can be brought. 
And therefore, if one promiſes to me Ten Pounds 
to help to gather his Tythe, Hay and Corn 
and I help him to gather his Corn only, an 


, not his Hay alſo, I cannot recover the Ten 


pounds in this Suit. Mich. 7 Fac. B. R. 9 H. 7, 
13. Survey of the Law, 89, 91. But if he hath 
no Tythe- Hay to gather, it is good enough. 
| Wenn K OOH 


Conſideration partly Executed, or partly 
0 wp Executory. SEE 


If one hath ſojourn'd with me half a Year; 
and then I am deſir d by her, or a Friend of 
hers, to ler her {ojourn' with me another half 
Year, and promiſes to pay me then for" the 
whole Year paſt and to come; this is a goad 
Conſideration. to raiſe the Action to recover tor 
the whole Year. Bulſtr. 3. 187. 


Conſideration 


Atrearages, it is a good Conſideration, not exe- 


— 
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ow — nonehe "Cale. 


cok. wa to be e wy mo 
be per form d. 


put your Daughter to School, and 1 will 
pay for her fo 2 Year; he puts her to School 
for Three Quarters of a Year. It ſhall bein in 
tended I will pay for a Year or leſs ſecundum 
Ratwms as ſhe ſtays. Levinæ 1 es 105 Som 
againſt Goulſſon. | 3 


C onþderatio uh, 

- TE one promiſes to me, inGonkderation that 
1 will | foal a-Releaſe to J. S. he will pay me 
Ten Pounds, and after, at his Requeſt, I ſeal 
the Releaſe to 7. D. and not to 7 S. In this 
Caſe, I cannot bring the Action for the Mo: 
ney, becauſe I have — purſued the n Gen 
tion. Trin. + Jac. B. R. C and Green. Cy 
Po. as 

WP one prbastes me Three "ting 8 4 weck 
for his Diet and Lodging, and I find him Diet 
but not Lodging; in this Caſe I may not ſuc 
for che Three Shillings a Week upon this Con- 
tract, but ſo much as | deſerve for the Diet 
ard Lodging, r. Crt 2: 
I one ſays to anothet, make me a Leaſe fk 
One and Twenty Years, and I will give yo 
a Horſe, and he makes me à Leaſe for Tliree- 


ſcore Years; this is not ſufficient, albeit it be 
1 better, 


1 
I. 1 


= 
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better, becauſe he hath not purſued 
the Agreement, So if one ſays, go and do 


ſuch a Buſineſs at 7ork, and I will give yon 
Forty Shillings, and he afterwards heatin 
that he dwelt ſome few Miles on this fide 7ork, 
ſaith to him, Do this Buſineſs . 125 at your 
Houſe, and this ſhall luffcr; not- 
withſtanding, if he goes not to be and doch 
this Work there, he can never have * Forty 

Shullings. Bulſtr. 3. 222, 35. 

f the Conſideration be to lend me Ten 
pounds for a Year; to lend ſome of it for 2 
Year, and ſome of it for leſs than à Year, will 
not be à Performance. And af the Conf! 
tion be to pay one Ten Pounds in Gold, 
he pays it in Silver; this is not ſaſlicient, 75 
verth Rep. 87. 

+ If it be to be paid i in Gold, 1 in Sil- 
ver is not a Performance, nor will the Accep- 
rance of it by the orber 4 =_ boner. TE 
Werton' 87. E 


Mutual Conſ deration: - %a Wo. 


The Conſidemrjon: is good ſor the Hazard, 
and alſo for the mutual Conſideration, altho 
Tables is not a lawful Game. Rolls 4tr, 1 F. 17. 
7. 7, 1 P. 28. V F 9. 
one, in Conſideration of Ten Shillings by. 
me given to him, promiſes to pay me Ten 
Pounds, if he dotli not prove that | had a Child 
* ſuph a Woman: This Contract may be good 
enough, 
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enough, and the Proof may be in the Actioa 
— 2 upon the Aſſumpſit: And it ſeems it 
may be done at any I ime _ his Life. Aud 
1 139. 10 Ea. 4 | 


2 lee of Marriage. 5 


A Promiſe of Marriage is a 9504 Conſiders 
tion; for Marriage is a Preferment, and the 
Loſs of it is a Temporal Loſs. Syderfin I. 180 
Hthaen againſt Rutter. had 

In Conſideration -_ A. hath promis d to 
marry B. is d to marry A. This is 
for the 22 S 150 
Hebden againſt Ratte. 

If one did aſſume to my Wife in her Widdow- 
hood, that if ſhe would marry Thomas Miſes, 
he would pay her Yearly after his Death, 
ing her Life, Forty Shillings ; if the did marry 
him, a good Action lies for this Forty Shillings 


a Year. Crook 2. 222. 
If one promiſes to me, a woman, that if 1 


marry his Kinſman, and out- live him, that he 
will pay me Twenty Pounds, and I do marry 
and out · live him; l may have chis Action. 66. 
Rep. Pl. 179. Ae! 
f one, in Confderation of Marriage,doth pro. 
miſc ro me Twenty Pounds, viz. Ten Pounds 
at Micheelmas, 1631, and Ten Pounds at Mi- 
chtelmas, 1632; this is good, and the Action 


_— lic for end _—_ the firſt Day, but 
| Debt 


7 f 
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Debt will not lie till both the Days be paſt. 
Crook 1. 175. , oo pt: Y 


Conſideration Collateral or Purſuant. 


Where in an Action upon the Caſe upon 4, 
ſ»mpfit Two Conſiderations or more are laid 
in the Declaration, but they are not Collateral, 
but Purſuant. As 4. is indebted to B. a Hun- 
dred Pounds, and 4. promiſeth to B. that in 
Conſideration he oweth him a Hundred Pounds, 
and in Conſideration that B. ſhall give to A. 
Two Shillings, that he will pay to him the 
faid Hundred Pounds at ſuch a Day. If B. 
brings an Action upon the Caſe upon this 4 
— and declares upon theſe Two Promiſes, 
altho* the Conſideration of Two Shillings be 
not perform d, yet the Action doth well lie. 
But if they be Collateral Conſiderations which 
are not purſuant; as if I, in Conſideration, 
that. you are of my Council, and ſhall ride 
with me ro Jert, promiſe to give to you Twen; 
ty Pounds; in this Caſe all the Conſiderations 
ought to be prov d, otherwiſe this Action will 
not be maintainable. Leonard's Rep. 405. 


Conſideration continuing. 


It was collaterally admitted by Council, in 
Crozk 3. 409. Towneſend againſt Han, that the 
Conſideration of marrying his —__ = 

5 ouſin, 
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Couſio, which is a Gift in me, is 


2. eration continuing. 


< onſu deration good or valuable. 


en does not lie without a good Con- 
ſideration. | 

A Promiſe without a Conſideration, ſounds 
mecrly in Covenant, and is Nudum Pactum. 
Rolls Abr. 1 P. 9. P. r. 

The Conſidetation of Money deliver'd to 
him by an Infant wich his own Hands (the De- 
livery by the Hands of another is void, but 
wich his own Hands is only voidable) upon an 
fir to build him an Houſe, is not good; 

but upon an Aſſampfit to deliver to him an 
Horſe, is good. 7b. 1. P. 19. V. 4. 

In Confideration that the Plaintiff, an In- 
fant, would fuffer him to take away fo much 
of the Plaintiff's Graſs, he promis d to pay 
him ſo much for it. Reſolv'd, That tho” the 
Infant may avoid the Agreement; yer it is a3 
good Conſideration. Mogern Reports, 2.5. Smith. 
2gaioſt Bower. © 

A Conſideration chat A: ſhall make an End: 
of all Matters 3 him in Chancery, is good. 
Rolls Abr. 1 P. 19. 

A Conſideration 5 forbear to proſecute any 
more a Writ of Privilege , is good. 15. I, 
P. 19. J. 6. 

A Conſideration to deliver the Cokes or 
Goods of 4. whether they are in Pawh or not, 

ht, 10 
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to Stranger, which he retains for a Debt of 
A. upon an Aſſumpfit 8 to pay 
the Debt, is good. 15 i. P. 19. F., 8. 

It is a good Conſideration if the Mother 
B. conſents to the Martiage of B. her Daugh- 
ter, and B. s being Heir Ap to her Father 
doth not alter the Caſe. I. 1 P. 19. V 9 
It is a good Conſideration if a Mother per- 
mit her Son to ſervè one for ſuch a Time up- 
on Requeſt, tho the Son be of the Age of 
Fifty Years. H. 1 P. 20. V. 10. 

If B. be indebted to Al. and C indebted to B. 
by a Statute, and B. delivers the Statute of C. 
to 4. for Security of his Debt, but without 
my Aſſignment of the Statute or Letter of At- 
rorney to ſue the Statute; and afterwards: B. 
dies, and O. pretending to be Executor to B. 
promiſes 4. That in Conſideration 4. will de- 
liver che ſaid Statute to him, that he himſelf 
will pay to him the ſaid Debt which was due 
to him from B. Tho' it does not appear that D. 
has any Benefit by this Statute, in a much as 
it does not appear that he is Executor; yer for 
as much as he pretends to be Executor, and the 
Statute was in the Power of A. ſo as he could 
have had it cancel'd, it is a good Conſideration. 
BB. 1 P. 20. V. 13. 

It is a good Conſideration if one of the O- 
bligors pays the whole upon the Promiſe of the 
other Obligor to _ the zn Ib. 1 ea 20. 

< I 3˙ 1 I 


le 
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lt is a good Conſideration if one of the Obli- 
gors pays the Debt, tho it be aſter Judgment 
or Execution, upon his Promiſe that he will 
not proceed in the Suit; ſor it is a good Con- 
ſiderarion for the Obligee to have the Money 
in his Pocket, it being beſore only a Choſe, 


Li. e) a Thing in Action. Hb. 1 P. 21. V. 172. 


For it may be Charge and Trouble to the O- 
igee in ſerving the Execution to get the Mo- 
ney. Ib. x P. 28. J. 55. | 610 
It is a good Conſideration, if the Creditor 
of the Teſtaror will permit Letters of Admini- 
ſtration during the Minoricy, to be granted to 
the Mother of the Infant; for it is a good Con- 
fideration to redeem from Veration; for what 
Remedy can the Mother have, if the Ordinary 
does not grant it? 1b. 1 P. 21. V,18. 
It is a good Conſideration, if the Wife of the 
Seller will not hinder the Bargain, and the 
Vendor, (i. e.) the Seller and his Wife, may have 
an Action. Ib. 1 P. 21. V. 19. 1 P. 32. 12. 
lt is a good Conſideration to deliver Bills of 
Exchange to the Perſon co whom they were di-' 
rected upon his Promiſe to pay the Money, 
for the Delivery may be a Prejudice. I. 1 P. 22. 
F. 21. | * ä . . | 
It is a good Conſideration to permit B. to 
hold the Land then in the Occupation of B. 
upon Promiſe to pay 134. for Rent at Michael -· 
mas, and to deliver the Poſſeſſion, tho' it does 


not appear that the Plaintiff had any Eſtate - 
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ihe Land at the Time of the Promiſe. 5. 1 P. 22. 
HAx. 8 | | 
It is a good Conſideration to pay the Mo- 
ney mention'd in tlie Condition after the Bond 
is forfeited; upon a Promiſe to deliver the Bondy 
tho legally, after the Obligation forfeited, 30/, 
c_ be a Satisfaction for 601. I. 1 P. 22, 
24. | 
It i not a good Conſideration to ſurrendet 
an Eſtate at Will upon the Promiſe of the Leſ- 
ſor. A Term, without ſhewing what Term, 
ſhall be taken at Will. Rolls Abr. 1 P. 23. 
V. 27. But in this Caſe, if it had been alledg- 
ed, that there was a Controverſie between the 
Leſſor and Leſſee, whether it was a Leaſe 
at Will or for Years, and upon that the Pro- 
miſe had been made as before; this had been a 
good Conſideration. Tb. 1 P. 23. V.28: _ 
It is not a good Conſideration to make al 
Eſtate at Will. 7b. 1 P. 23. V 29. 1 
It is a good Conſideration, if one of the O- 
bligors being invited by the Executor of the 
other Obligor, pays one half of the Reckoning 
upon the Promiſe of the ſame Exccutor of 
the ſame other Obligor, being the 857 
Obligor, to pay the Coach due upon the Bond: 
For tho' the Hoſt: does not know that he 
was invited, and tho' he was not invited in 
reality, upon which both were bound equally ; 
yet if one of them departs, without Payment, 
the Hoſt may compell the other to pay the 


whole before he goes, and ſo a Benefit by the 
* N Payment 
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Payment of half. Alſo when a Debr is due 
Jointly from Two, it is a good Conſideration, 
that. i the other will pay one Moiety, he 
will diſcharge the other of a Bond of Ten 
Pounds; for upon the Default or Non-appear- 
ance of the other, he may be compell'd to pay 
the whole. I. 1 P.24. V. 31. A Benefit is 
a good Conſideration, tho' it be but a ſmall 
one. 8 

The Delivery of 100 J. is not a good Conſide · 
ration upon a Promiſe to re- deliver it in Sprcit 
at a Day afterwards, for that the Defendant 
cannot have any Benefit thereby; but otherwiſe 
if the Promiſe be to re-deliver in Value: Theſe 
Words (the ſame 1000) ſhall be intended in 
Value. . 1 P. 25. V. 35. | 
But the Delivery of any other Thing, tho 
by a Perſon to whom the Thing does not be- 
long, as of an Inſtrument containing an Inqui- 
ſition; it is a good Conſideration _ a Pro- 
miſe to te- deliver it. ſcil. in Specie. Ib. 1 P. 25, 
V. 37. | 3 

Acceptance of a Leaſe at a certain Rent, is 

a good Conſideration upon a Promiſe to dreſs 
the * Cc. of the Plaintiff. 1b. 1 P. 25. 
V. 38. | | 

ſe is not a good Conſideration to relinquiſh 
a void Promiſe made to him, upon a Promiſe 
to pay 10. Il. 1 P. 26. Y.39, 
It is not a good Conſidetation, that the 

Sheriff ſhall execute the Execution upon ſuch 

Goods ſhewn to him by the Plaintiff, upon a 

Promiſe 


Attion upon the Cale. 179 
Promiſe by the Plaintiff to ſave the Sheriff 
harmleſs, * chat the Sheriff ought to take No- 
tice of them at his Petil. Jb. 1 8 26. V. 40. 

t is a good Conſideration not to ſue an At- 
tachment out of Chanreryupon a Decree, upon & 
Pramiſe to pay 10 4. for thereby he ddes avoid 
the Impriſonment of his Body. 15. 1 P. 26. 
V. 43. 

4 * Submiſſion ta Arbitration; ſuch Maners, 
te. is a good Conſideration, tho he might 
ently neg it, upon a Promiſe not to trou- 
le him concerning the Right of Executorſhip. 
he 1 P. 27. V. 48. 

If 4. San to pay to C. and H. pro- 
miſes to pay it to him, there is no Conſidera- 
tion between 4. and B, 1b. 27. V. 51. But 
it is a good Conſideration if he had given 4 
Day to pay it. b. 1 P. 27. J. 52. 

The Payment of 4 J. is a good Conſiderations 
upon a Promiſe to diſcharge him of 7 l. reco+ 
verd by Action. 1. 1 P. 28. V. 54. 

If A. be indebted to B. in 201 and A. comes 
to C. and intreats him to pay the ſaid 207. to 
B. and if he will, he promiſes to repay the (aid 
Sum to him again, upon which, C. promiſes 
to pay the ſaid 20 J. to B. and afterwards does 
not pay it, an Action lies for A. againſt C. for 
it is a good Conſideration; for tho' he ſhall 
have no  Benefi by ir, yet chere was a murual 
Aſſampfit, and ſo he ſhall have no n 
46. 1 P. 29. V. 61. dubiratur. 
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lt is a good Conſideration to procure ano. 
ther ro make Oath before a Maſter in Chancery, 
tho' he has no Power to take ſuch an Oath ; 
for the Trouble of Attendance ro make the 
Oath, is a ſufficient Conſideration. Syderfin, 
2. 123, Perkins againſt Binte. Syaerfin 1. 
283. . Breit againſt Prettimas. For it is Mat- 
. | 
Ai. is indebted to B. in a Hundred Pounds, 
and by a fraudulent: Deed gives all his Goods 
to his Son; ſcil. the Son of A. A. dies, and 
upon hearing of a Diſcourſe of a fraudulent 
Deed made, the Son promiſes B. upon Conſi- 
deration that he will Jeliver the Bond to him, 
and will give him an Acquittance and Diſ- 
charge of this Debt, he will pay 100 l. The 
Conſideration is good, and it ſhall be intend- 
eld that he was liable, or at leaſt that the Diſ- 

charge ſhall be made to the Party that was 
liable; for he promiſes to make a Diſcharge of 
the Debt, and that ſhall be intended to the 
Party that was liable to the Payment, or o- 
thetwiſe it ſhall be no Diſcharge. Syderfin, 
1.31. 5014 g 
A Promiſe by an Infant to give or pay Silver, 
is a good Conſideration, tho' the Silver was 
not paid, for it is only in the Election of the 
_— to whom, Cc. Syderfin. 1. 41. Foreſter's 
Cale: --: $37 

It is a good Conſideration to prove the Debt, 
upon a Promiſe by a Stranger to pay it, for it is 


— 
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a Trouble to prove it. Syderfin, 1. 5, 7.-Traver 


againſt—— | 7 
A Conſideration for: the Reverſioner, tho' 
the preſent Eſtate be in the Executors of his 
Leſſee to deliver the Keys of the Houle, (i. 2 
The Poſſeſſi n of one that only pretends Intereſt 
under the Leſſee, upon his Promiſe to pay the 
| Arrears of the Rent, and all that the Leſſee, 
ought to have paid, and that he will bechme 
a Tenant according to the Indenture, is good, 
tho' the Aſumpſit is to pay a Rent. Syderfin, 
I. 323. Chapman againſt Sowthwick. l 
It is a good Conſideration to ſhew what was 
due from the Party that was dead, upon a 
Promiſe of a Stranger to pay the Debt; there- 
fore if it be upon the Promiſe of an Admini- 
ſtrator, the Plaintiff ought not to avert that 
the Adminiſtrator hath Aſſets. Syderfin, 369. 
Loo againſt Burdeux. | 
It is a good Conſideration for a Vicar to 
preach. to the People of the ſame Pariſh ; for 
tho' he be Vicar, he is not bound to preach. 
Syderfin, 1. 409. Taylor againſt Gay, 
It is not a good Conſideration, that ut 
Beneficia intulit ad Defendentem. Syderfin, 1. 41 3. 
Cluffe againſt Moor. 5 8 
Pro Opere ſuo Fadto, vel pro Labore ſuo Facto, is 
a good Conſideration after Verdict; for it ſhall 
be preſumed, that there was ſuch Work or La- 
bour done in Evidence, which implies a Con- 
ſideration, otherwiſe the Plaintiff ſhall be non- 
ſuited. Syderfin, 1. 425. Ruſſell againſt Collins: + 
ak NY For 
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For Wares ſold to the Wiſe for the Uſe of the 
Husband, is good. Syderfin, 1. 425. Dyer a. 
gainſt Eaff. 

It is a good Conſidetation to accept 12 J. of 
a Stranger, in diſcharge of all Reckonings and 
Accounts between the Plaintiff and B. in et 
to which rhe Plaintiff makes a general A 
Aue to the Uſe of B. upon the Ptomiſe che 

Stranger, to pr rocure B. to make a general Ac- 

quitrance tot 
+ inſt Eneliſh. 

7. S. being indebted to the Plaintiff, and the 
Deferidant to F. S. the Debt, ptomiſes, That if 
he would procure an Order from J. S. he would 
pay him: The procariny the Order ar the De- 
fendant's Requeſt by the Plaintiff is a ſuffi- 


cient Conſideration, whether the Defendane 


were indebted to J. S. or not. Peniry, 2 Part 
71. Buckenham againſt Thackey. x 
Wultym & grat , imum Servitium, is a ſuffici- 
ent Conſideration after a Verdict, for the 
Court muſt intend, that the Pfaintiff gave in 
Evidence ſomething that he did, other the 
Jury would have given no Damages; bur mit 


Bengel is no Conſidetation: And entire Da- 


mages being given for both, Judgment was 
arteſted. Fenir g, 1 Part 27. More againſt 
s. 8 
A Confic deration pro Opere, or Labore, or Ser- 


vitio, is good after a Verdict. Yentris, 1 Part 


1 Ruſbden againſt olive. 
A9 


e Plaintiff. Crook 3. 19. Farrer 
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An Infant wr, mo a a ae yn 
to ground an Aſſumpſit; he brought an Aſſumpſte 
* — — declar'd, Thar b 
as the Defendant enter'd into his Cloſes and 
cut his Graſs, in Conſideration that he would 
permit him to make ir Hay and carry it away, 
he promis'd to give him 6 J. for it. Upon this 
Declaration the Defendant demurr'd, ſuppo- 
ſing it to be no Conſideration, for the Infant 
was not bound by the Permiſſion, but might 
ſue him notwithſtanding. But the Court gave 
Judgment for che Plaintiff. Yentris, 1 Part 51. 
Anommus. g th. | 

The Plaintiff pretending Title to certain 
Goods in the Cuſtody of S. I. and claiming 
chem to be his own, and intending to remove 
them; the Defendant, in Conſideration that he 
would ſuffer them to continue there, aſſumed 
to ſee them forth- comii1y, and that they ſhould 
not be imbezell'd, but ſafely kept to the Uſe 
of the Plaintiff; and ſhews, That afterwards 
the Goods were eloigned, &. It muſt be in- 
tended that he prov d the Goods were his own, 
or the Jury would not have found for him. 
Ventris, 1 Part 211. Evans, Os. | 

If the Plaintiff ſhall convey to the Defendan 
all his Eſtate in ſuch Land, in ſuch manner 
as the Defendant ſhall requeſt, che Defendant 
promiſed to pay him Fifry Pounds; and the 
Plaintiff ſaith, That he was always ready to 
canvey, but the Defendant did not requeſt. The 
Deſendant pleads, That the Plaintiff had no 

| N + Eſtate, 
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Eſtate, the Plea is not good; for the Bargain 
was to convey ſuch an Eſtate as he had, and 
he might have a Right extinguiſhable by Re- 
leaſe, tho he had no Eſtate, and therefore a 
good Conſideration. Levinz, 2 Part 33. Wool: 
nough and Cor againſt Virdon..  *' © 
In Conſideration that the Biſhop would ab- 
ſolve the Mother of the Defendant, at the Re- 
queſt of the Defendant, of an Excommunica- 
tion, for not paying her Tax towards the re- 
pairipg her Pariſh Church, the Defendant pro- 
mis'd to pay the Money to the Church- War- 
dens. This Conſideration is good, for the 
Mother had Benefit by the Abſolution. Levinz, 
2 Part 119. Corn) and Curtis againſt Colling- 
wood. Vemris, 1 Part 297, Curtis & al. a 
gainſt Collingwoed. 3-2 | 
Where Two were bargaining for a Horſe, 
the Defendant promis'd, Thar if they agreed 
on the Price, he would pay the Money: The 
Plaintiſf. ſaith, That he agreed for ſo much: 
It ſhall. be intended after Verdict, that upon 
the Agreement the Horſe was deliver'd, / and 
the Promiſe the Inducement thereunto. Levins, 
1 Part 103. Foſten againſt Holyman, = 
fry by a Clerk to the Treaſurer of the 
Navy, to the Plaintiff who was poſſeſs'd of ſe- 
veral Tickets for Seamens Wages due to them, 
if he would not further trouble his Maſter a- 
bout the Payment, he himſelf would pay them 
to the Plaintiff. After Verdict it ſhall be in- 
ended, chat the Plaiatiff had either Intereſt . 
SHA.” + * the” 


- 
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the Bills by Aſſignment, or Authority from the 
deamen to receive the Money; and ſince the 
Clerk was order'd by his Maſter to pay them, 
his lntent was, That they ſhould go no more 
to his Maſter for the Money, to diſcover that 
he has not paid it according to his Maſter's 
Order. Levinz, 1 Part 257. Bolton agen 
Fenn. 

| Releaſe of an equitable Intereſt, is a good 
Conſideratian. Levinx, 1 Part 273. Wells 
Executor of Wells, againſt Wells. 

If there be nothing of Profit, nor Appear- 
ance of Profit on the one Side, nor of Appear» 
ance of Burthen nor Charge to the other Side; 
as where the Conſideration is only to deliver a 
Man to his own Writings, or to pay him his own 
Debt after it is due, to deliver him his Bond 
when he hath paid the Money upon it, to de- 
liver Goods only to deliver them over to ano- 
ther, or the like: Theſe Conſiderations are 
not good, and therefore when they are the 
Caules or Motives of the 4ſſump/its, they are 
void, and no Action will ariſe upon them. Crook 
I. laſ Publiſh'd, 194, 380. 

If one, in Conſideration I will let him have 
Goods of his our of my Houſe, promiſe any 
Thing: This is a good Conſideration to make 
good the Promiſe, Cook'2, 502. 
- If I be bound in Ooligation to J. & to o pay 
Money at a Day, and he promiſes me, if I pay 
the Money at a Day, he will delivet me up my 
pats ne is a good Promiſe and Conſideration on 
: WhiC 1 
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which I may have an Action if I pay 
ney. Bur if one have forfeited a Bill, and 


Three Days after che Obligee promiſes to the 


Obligor, that if he will pay him his Money 
Three Days after, he will deliver the Bill 
to him; it ſeems this is not a good Conſidera · 
tion. If I buy and pay for Cattle of one in a 
Market, and he keepeth my Cattle and will not 
deliver them; and I, in Conſideration that he 
will deliver them, promiſe to pay him a cer- 
tain Sum of Money; he may have an Action 
for this. If a Man be to pay me Money the 
Firſt of May, and that Day in the Morning 1 
come to him, and pray him to pay it in the 
Morning, and I will give him Five Pounds of 
it, or abate it, for he is not bound to pay it 
till towards Night. . 1441 

This Caſe was ſaid to be Adjudged: In Con- 
ſideration that the Plaintiff had promis d to the 
Defendant Ten Pounds a Day, according to 
the Condition of an Obligation, the Defendant 
promis d to deliver the Obligation; that this 
was a good Conſideration. Huttons Reports, 
111. 


If N loſe my Goods and another findeth them, 


and 1 promiſe if he will deliver chem to me, 1 
him Money; this is {aid not to be 


will pay 
good. Hatton Rrports, 101. 


If I be Bail for another's Debt in the Aing :- 


Bench, and the Creditor recovers his Debt there 


of me, as he may, and then he doth, in Con- 


deration of this, promile to me the principal 
| Obligation, 


the Mo- 


1 a a 


2 ů TY RE 7 


Action upon the Cale. 187 
Obligation, and a Letter of Attorney to ſue it 
againſt the Principal Debtor; this is ne 
| Conſideration, and therefore nor a bind- 
ing Promiſe, for he hath dane nothing to merit 
jt, but what he was bound by Law to do. 
Crook 1. laſt Pabliſh'd, 538. 

If the Obligor pay the Maney to the Obli- 
gee after the Day, and thereupon the Obligee 
promiſes to deliver the Bond and doth not, no 
Action will lie for this, nor hath the Obligee 
any Remedy for it but in Equity. 

If 4. owesR. a Hundred Pounds, and C. be» 
ing a Cloth-worker to 4. hath Cloths of his 
in his Houſe, and they Three agree that 2 
ſhall have theſe Clothes for his Money, and C. 
doth promiſe to deliver them; this is a good 
Conſideration to bind C. ro deliver them, foe. 
by this he is diſcharged againſt 1. Adjadged, 
Trin. 2 Fac. B. R. Marder and Chapman. 

If I demand Ten Pounds of another, and he 

ſes me, that if I can prove it a true Debt 
will pay me; if I do prove it, as I may in 
rhe ſame Suit for the Debt, this will be a good 
Conſideration. Adjudged, Mich. 18 Fas. Star. 
& Mary, Cock 11.59. 10 Ed 4. 11. * 
© If a Scrivener promiſes me, thar in Conſide- 
ration I will let him have the putting out of 
my Money, that he will rake good Securicy 
for it; this is a good Conſideration and 4, 
empf. Mich, 7 Jac. B. N. Kellingmarth's Gale. | 


if 
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If I deliver one Ten Pounds to re- deliver it 
me again, and he doth not ſo; it ſeems [ may 
not have this Action for my Relief, but I may 
have an Action of Account. Aud yet if there 
be in the Caſe a Promiſe to deliver it, there 
perhaps I may have Relief by this Action. Hill 
37 Eliz. Co. B. Howdel's Cale. And yet if I 
deliver over one Ten Pounds to deliver over 
to F. S. and he promiſes to pay it to J. S. J. &. 
cannot have an Action for this. Crook 1. 44, 
„ "> i 

If one, in Conſideration of Land fold by me 
to him, promiſes me Twenty Pounds for it at 
a Day certain; or if I el] my Land to ano- 
ther for Twenty Pounds, to be paid to me at a 
Day certain; in theſe: Caſes I may have an 


Action for the Money, albeit the Land be not 


aſſured, for he may compel me in Chancery to 
make the Aſſurance of the Land, 3 H. 7. 14 
S. r. 1.3. | | 42 
It I have recover Five Pounds of another 
by Judgment, and in Conſideration of Four 
Pounds paid by him to me, promiſe him to 
acknowledge Satisfaction of that Judgment be- 
fore ſuch a Day; this is a good Conſideratiog 
and Promiſe to ground an Action upon. Crook 
1 Part, laſt Publiſh'd, 429. > 
If one that is illegally arreſted, ſhall pro: 


miſe in Conſideration of his Dilcharge thereof 


to. pay ſo much; it ſeems this Promiſe will not 


bind, for the Conſideration is not valuable. 


Crook 1. laſt Pulliſb d, 913. 
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If T have a Recognizance chargeable upon 
Land ; and the om in eee 
that I will aſſign the Statute to him by way 
of Diſcharge, promiſes Money to me; this ig 
a good Conſideration. But if it were to aſſign 
it to à Stranger, it were not good, for that were 
Maintenance. Adjudeed. r 18 Elix. B. R; | 
Barrow and Green. 

If one be indebted to me, and for Peydieus 
thereof delivers me Goods, and after —— 
Man deſires me to deliver him the Goods and 
he will pay me the Debt; this is goo Brownl: 

and Gouldsb. 3. 

If one have a Leaſe for Years, the Reverſon 
whereof is in 7. V. and the Tenant (being in 
talk of Sale of it) in Conſideration that 1 Will 
procure a Licence from J. V. to him, he doth 
aſſume to pay me as much as I ſhall disburſe 
and deſerve therefore: This is a good Conſide- 
ration and Promiſe, albeit he might have ſold 
it without the Licence of 7. W. — Nee 
ports, 39. 

If I promiſe, that whereas I am obliged to 
A. if you will procure B. (who is a Stranger) 
to make a Releaſe thereof to me, I will pay 
you Forty Pounds; in this Caſe, albeit ir be 
done at my Inſtance, no Action lieth. Hut- 
ton s Reports, 39. 

If I be bound in an Obligation to pay ano- 
ther Fiſty Pounds on a Day to come; and af- 
terwards, after the (ame is due, in Conſide- 


ration that I at his Requeſt will unto one 
2 * 1 
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leyſord to his Uſe, Fifry Pounds upon the 


Y 
Tenth Day of December following, in Satisſa 
Rion of the (83d Debt, he doth aſſume and 


promiſe to me to deliver up the ſame Obligas 
tion to me when he ſhall be thereunto re- 
— to he cancell'd; this is a good Con- 
eration and Promiſe: But in an Action 
brought upon it, there muſt be a ſpecial Re- 
2 avert d, or it will not lie. Balſtr. 3. 
I I at another Man's Requeſt deliver him 
divers Pieces of Cloth, and he aſſumes to re- 
deliver them to me on Requeſt; no Action will 
lie upon this: But if it were Money out of 4 
Bag, ir would, Telvertan, 128. | 
If one, in Conſideration 1 will make. him 
2 Leaſe of ſuch Land, aſſumes to pay me Twen- 
Pounds; this is not a good Conſideration, 
by this he may make a Leaſe at Will only. 
Creok 1. laſt Publiſh'd, 565. 4 
If one promiſes to one that is a Phyſician, 
ſo much to heal a poor Man of his Diſeaſe, or 
to a Labourer ſo much to amend an High-way, 
he may have this Action for the Nature of the 
Work: So to do any ſuch- like good Work, and 
he doth it, he may have this Action for this. 
And it is ſaid, If a Day beſet for the Payment 
of the Money, that the Party to whom the 
Promiſe is made, when the Day comes, may 
ſue for it before the Work is done. Dot. & 
Stadent, 105. Plow. 35. 17 Ed. 4. 3. b. Rep. 
Pi. 278. But are, unleſs there be a Promils 


by 
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by the Party to me todo the Work, except the 
. of the Work ſupply and make it out 


a Conſideration in Law. Owen's Rep. 94. 
A. doth promiſe Ten Pounds to B. if he ſufs 
fers C. to enjoy Land ; there, altho C. enjoy 


it 
not, yet if A. agrees, and doth not interrupt 


C. it is ſaid this Action lies. Paſche, 15 Fac. 
B. R. Taylor and Wilks. Quere of this. L 

A. being a Copyholder, makes B. his Exe- 
cutor, and intends to ſurrender, to the intent 
that B. ſhould ſatisſie a Debt to D. hereupon 
the Son of A. promiſes, that if he doth not fur» 
render, but ſuffers the Land to deſcend, he will 
ſatisſie the Debt. A. dies, B. ſhall have an 
Action againſt the Son, for it is a good Con- 
ſideration. Hill. 9 Fac. B. R. Gray and Ge. 
Survey of the Law, 96. | 1 
If I have a Judgment againſt a Man for 
Twenty Pounds, and I promiſe him, that if 
he will pay me the Money I will give him Five 
Pounds; this is a good Conſideration to give 
an Action upon my Promiſe, for it will be Coſt 
and Trouble to me to get it. Trin. 38 Eli. 
Dixon and Adams. 

So if one have taken away my Goods from 
me wrongfully, and I promiſe him Ten Pounds 
to let me have them again; this is a good 
Conſideration. Aajadged. Pool and: Clipſon's 

Caſe, Tomp. Car. 1. ö 
If one ſaith to me, that if I will depoſe be- 

fore the Mayor of A. the Truth of what I ſay 
and affirm, he will pay me Twenty _—_ 
is 
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this is good: Arid if I do voluntarily depoſe it 


before S Mayor, J may recover the Money 
in this Action. Hil. 38 Eliz. Co. B. 


If one have a judgment againſt me for a 


Hundred Pounds, and he promiſes me ſo will 
pay him Fiity Pounds, he will acknowledge 
Satisfaction, or releaſe the Execution of a 


Hundred Pounds by a Day ; this is a good 


Conſideration to give an Action if it be not 
done. Aajudged. Cook and Harvey's Cale. Ad, 
judged, Mich. 38 Eliz. Co. B. Reynolds and 
Pinham's Cale. 

If A. owerhto g. Twenty pounds, and C au 
to 4. pay him his Twenty Pounds, and I will 
pay it you again; this is a good Conſideration 
and Promiſe.  Adjudged, M. 7 Car. B. R. 

If | be bound in a Bond of Twenty Pounds 

to pay Ten Pounds by a Day, and fail at the 
Day, and after the Obligee bids me pay Twelve 
Pounds to F. S. and he will deliver the Bond 


ſuch a Day; this is good to raiſe this Action, 


if it be not deliver d. Harvey's Cafe. 4 Fac. 

If one be bound to pay me Money on Bond 
| by a Day, and ] promiſe him, if he do it, I will 
give him his Bond to be cancell'd; this is a good 
Conſideration and Promiſe. Crook, i Part 5; 
And if the Promiſe be to give him Five Pounds, 
if he will pay it the Morning of the Day; it is 
a good Conſideration. Crool, 1. 5. 

If one, having made a Leaſe for Years, al. 
fumes that I ſhall quietly hold it, without the 
** of any Perſon whatſoever, this is a good 


Promile, 


ai wn Dc an ct. 


Action upon the Cale. 193 
Promiſe, and Diſturbance with or without a 
Title, is a Breach of it to give Action. Dyer, 


328. ths ins, aca RR 
lf one, in Conſideration that I will be bound 
for his Appearance, being arreſted upon a Re- 
cognizance, promiſes me to appear at a Day, 
and doth not; I may have this Action againſt 
him, and it will not excuſe him that a Certio- 
rari came to remove the Record, for he muſ 
appear notwithſtanding. Aajudged. Trin. 9 F-c. 
B. R. Roll's Cale. 1 PR iy 5 
If one promiſes to me, in Conſideration that 
have paid to him Forty Pounds for the Debt 
of 4. my Son, that he will deliver to me. all 
the Bills and Obligations in which 4. was bound 
to him; I, may have Action upon this, but 
therein it ſeems mult lay a Requeſt and Denial 
to deliver them; and I ſhall not need to avert 
in my Count, that there were Bills or Bonds. 
Opel. 1, laf Fablibsd, 133%. ' ia 2 
If a Promiſe be laid to pay Money owin 
for Goods, in Conſideration of the Goods de- 
liver d, this is no good Conſideration; othee- 
wiſe it is, if it be for Goods ſold. Leonard 
n E 
Ik I ſhall deliver to J. S. a Bag fealed with 
Money, and in Conſideration hereof he, pro- 
miſes to re-deliver ic to me upon Requeſt :; this 
Action will not lie upon this, for J. S. can 


* 


90 
* * 
2 


| | | 2581 
make no Beneſit by this, as he may of Money 
at large deliver d to him. Telverton's Rep. 500. 
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It upon Requeſt one becomes Hull for 7.8. 
in an Aion againſt him, if afterwards þ 
ing this Action, he promiſerh to diſcharge him 
of 187 this is good to raiſe the Promiſe. Bulſtr 

1 
3. if obe have. a Leaſe for Yeats of my Land, 
and being ended, I do in Conſideration there- 
of char the Leſſee hath occupied the Land, 
and paid the Rent, promiſe to fave him harm. 
leſs apainſt all Perſons for the Occupation 
thereof for the Time paſt and to come ; this is 
a good Confiderarion 2 Promiſe. Leovard 
Rep. PL 154. 

f there be a Talk of Martiage beten Ful. 
wood aud a Widdow of London, and in Conſi- 
deratioh that I will give my Aſſent, that the 
Father of thoſe Felwoods ſhould convey to Ful. 
udo all his Lands and Chartels, Falwood pro- 
miſed ro pay fuch a Sam of Mone ud me as 
their Father ſhall aſſign ; it ſeems 
and I am to averr nothing, but the Father did 

aſſent and appoint ſuch a Sum of Money to be 

paid. Fulroods Caſe. Brownl. P. 32. 

Ik one, in Conſideration that I will give my 
Conſent that my Father ſhall make an Aſſur- 
ance to him of his Land, ptomiſes to give me 
Ten Pounds; this is good : And in this Caſe, 
it ſeems, if I give my Aſſent, altho no Aſſur- 
ance be made, yet I may recover the Ten 
Pounds, and eſpecially where by the Agteement 
1 ptoiniſ to give my Conſent ; but if I had 


given my Conſent, I could have had nothing. 
Fullers 
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_— Caſe. Godb. Reports, 28, 29 Eliz.Ca. B. 
M 106. v7 6, 110 1 5320 
A. doth promiſe to B. to diſcharge him and 
ſaye him harmleſs from all Bonds in which he 
ſhall be bound for the Son of 4. at the Re- 
queſt of the Son ; B. ſued, and ſhew'd, That 
he, as Fidi Fuſſer, was bound for the Son, Cc. 
in this Calc it was held a good Conſideration, 
but chat he ought to have ſhew'd preciſely the 
Requeſt of the Son, and that to ſay as Hides 
Jaſſor is not ſufficient. Paſhe, 9 Fac. B. K. 
Sewer flon's Caſe. YE 50 Hit 
I A. he indebted to me a Hundred Pounds, 
and B. in Confgderation that I will abate Ten 
Pounds, and forbear the Fourſcore and Ten 
Pounds till Michaelmas next, aſſumes to pay 
me the Fourſcore and Ten Pounds if he doth 
not pay me: In this Caſe, if I ſhall releaſe or diſ⸗ 
charge the Ten Pounds, and forbear to ſue ſot 
the other till, Michaclmas, I may have this A- 
ction; bur if 1 ſue for the Fourſcore and Ten 
Pounds before, otherwiſe. Cook 1. /aſt Pellifh's, 


If J, in Conſideration that a Leſſee for 
Years of Land ſhall at my Requeſt ſurren- 
der all his Intereſt to me, and will be content- 
ed that I ſhall have it to uſe at my Will, al- 
ſumes to pay him Threeſcore and Ten Pounds 
when I ſhall be thereuntorequir'd ; this is good 
and Actionable when a good Surrender is made, 
and an actual Requeſt perform'd, and not be- 
fore. Cro.k 1 Part, laſt Publiſh'd, 487, 488. 

| O 2 If 
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If one, in Conſideration that I will relinquiſh 


ſuch a Suit, promiſes to diſcharge me of all che 


Suits of J. S. and I do relinquiſh ; yer this is 
no good Conſideration, for I may relinquiſh it 
to Day, and begin it to Morrow again. Crook 
1. laſt Publiſhd, 561. 907 15 hy 
If I arreſt B. for a Debt due to me, and C. 
aſſumes to me, that if I will not proſecute this 
Suit, that he at ſuch a Day after will pay me 
the Debt; this is good. Fudeed: Affirmed in 
Error, Crool 2. 397. | 
If one owes me Money upon an Obligation, 
and I being in talk to ſue him, he in Conſide- 
ration that I will defer the Payment of the 
Money, and not ſue him upon that Obliga- 
tion, doth promiſe to pay me; this was ad- 
judged a good Conſideration, and the defer- 
ring the Suit in ſuch a Caſe, ſhall be intended 
for all the Life- time of the Obligee, and that 
if he ſue, the other may have an Action of 
the Caſe againſt him for it: But if the Con- 
ſideration were to forbear Paululum Temporis, 
this were not good. Ney s Rep. 83. 


Fowbearance, 
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Foꝛbearance. 3 


F the Father of an Inſant Debtor, or himſelf 
when he is of the Age of Twenty One, pro- 

miſes to pay the Money if the Creditors will 
not ſue = this is no good Conſideration. 
Rolls Abr. 1 P. 18. Y.1. 2. | EY 
It is a good Conſideration, if one forbears 
who has a lawful Power to ſue upon a Promiſe 
to pay the Debt. I. 1 P. 20. V. 11, 12, 
. If the Conſideration be to forbear per Pau- 
lalam Tempra, or pro aliquo Tempore, upon a Pro- 
miſe to pay; it is not good, tho he forbear 
a, great while, becauſe he had Power to ſue 

him preſently. | Ib. 1 P. 23. V. 25. 26. 
It is a good Conſideration to forbear for a 
reaſonable. Time, if he averrs a certain Time 
afterwards. . 1 P. 26. V. 44. + 
It is a good Conſideration for the Plaintiff 
to forbear the Defendant, who is arreſted, a lit- 
tle Time, if he lets him go at large for one 
Hour. Id. 15. 27. . 47... \ 
Forbear him, without more ſaying, is in- 
tended perpetually, and the Conſideration is 
good, with an Averrment that he hath for- 
born, and doth itill forbear. I. 1 P. 27. Y. 45, 
The Words of the Conſideration being, 15 
ſtay for his Money until, &c. or to forbear the 
Debt, (i. e.) all the World, and any Stranger 
O3 that 
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that may be ſued, ſcil. the Executors or Ordi- 


' nary (and not the Defendant); the Conſidera- 


tion is good upon the Promiſe of the Wife of 
the Teſtator to pay the Debt, whether ſhe has 
Goods of the Teſtator or not, for it is a Pres» 
judice to the Plaintiff, and a Benefit to the 
Stranger. I. 1 P. 22. V. 3. 


The Promiſe of the Executor in Conſidera- 
tion of Forbearance, #c. doth only extend to 
pay the Debt with which he is elratgeable as 


Executor; for to forbear the Debt where there 


was none, or with which he is not chargeable, 
as if there had been a Debt, and the Executor 
had nothing in his Hands at the Time of the 
Promiſe, is not any Benefit to the Deſendant, 
or Damage to the Plaintiff, and To no good 
Conſideration ; and ſuch Marter may be given 
in Evidence, when he is charged upon his 4 


be 


fi hs generally as a Stranger, as he may 
for t 5 


tomile is made in his own Right; and 


tha“ he doth hot give ſuch Matters in Evi- 
dence, yet the Money which he payeth in Sa- 


tis faction of the Debt of the Teſtator, ſhall be 


allow d to him as parcel of his Account as Exe · 
cutor. Cotes Reports, 9. Banes's Caſe. 
"It is not a good Conſideration to forbear ta 


ſte B. as Adminiſtratrix ro her Husband, up- 


on her Promiſe to pay, without faying that ſhe 


was Adminiſtratrix, Ib. 1 P. 25. V. 34. In 


Arte jacken 


g 
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It is not a good Conſideration to ſotbeat to 
ſue the Heir of the Obligor, who hath not A- 
* __ 3 Promiſe to bay the Mea | Be, 

2 

If the > A, > nd be to Gree: to ſus 
me as Executor, if the Plaintiff declares upon 
it, he ought to averr that the Defendant is 
Executor, = the Word [as] qualifies the 4½ 
ſampſit. Syderfin, 1. 242. Rk againſt . 


pleſt 66 . 

It is a good Conſideration, if the Attorney 
of the Plaintiff promiſes the Defendant to far- 
bear to ſue — againſt him, if any Thing 
be - promiſed for it. For tho it was dbjected, 
that the Conſideration ariſes ex Turpe, being 
contrary to the Truſt and Oath of an Attorney. 

to forbear when he was imploy d to ſue Exe- 
cution ; yet it ſhall be intended, that the At- 
torney had Authority from his Client to for- 
bear, or to uſe ſome other Means as to him ſhould 
ſeem requiſite for the obtaining of the Debt. 
S1derfin, 294. Ruſſel a inſt Haadocl. 

Mittere Praſequi ſignifies to farbear, as well as 
Omittere. Sele, 1 1. 446. Buckley againſt Tur 
ner. 

It is a good Conſideration to forbear ill hs 
ſhould ae L. which is to be underſtood a 
convenient Time till he could ſend to L. * 
derfin, 1. 45. Trukett againſt Maul. 

Tho' — a good Conſideration to for- | 
bear for ſuch a Time to ſue a Stranger, upon 
bis Promiſe to pay the Debt; yet it is a good 

O 4 Conlide- 
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Conſideration to forbear to ſue for ſuch a Time a 
Man that is only liable in Equity, as the Prin- 
cipal Obligor and his Executors are to the o- 
ther Obligor who is the Security. Syderfin, x. 
$9. ' Scot again{t'Stevens, 
"Tf 1 ſue another, and we are at Iſſue, and he 
in Conſideration that I will ſtay from further 
proſecuring the Suit, promiſes to pay all my 
Charges and Expences therein, and I do for- 
bear; this Action will lie, for the Conſidera- 
tion is good, albeit I ſay not how long he 
ſhould ſtay his Suit. Crook, 1. laſt Publiſb d, 
688, 689. eng! 1 2 £65 $250 
. The' Maſter orders his Bailiff to pay, &. 
out of his Rents due at Michaelmas next; the 
| Bailiff promiſes his Maſter's Creditor, that 
if he will give him Time, he will pay it a 
Month afterwards: Tho? it does not appear 
that the Bailiff has receiv'd any of the Rent 
due at Mic haclmas, it 'ſhall be intended that 
hs has, and ſo the Aſumpſit good. Levinx, 
2 Part 20. Daviſon againſt Heſtop. Ventris, 
1 Part 152. Oaviſon againſt Hoſlip. 
If l be in Debt to J. S. and I deliver Goods to 
A. B. to pay J. S. and J. S. doth require the 
Debt of A. B. who doth deſire him to forbear 
him Three Weeks and he will pay him; this is 
a good Conſideration and Aſſumpſit to give A- 
ction. Williams's Caſe, M. 7 Fac. B. R, But 
in this Caſe he ſhall recover Damages only for 
Forbearance ; for the Debt is ſtill recoverable 
of me as it was before. Mich. 4 Fac. Lee's 


Cale, 
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Caſe. B. R. So if A. owes to me Ten Buſhels' 
of Corn, and delivers them to B. to deliver to 
me, and B. prays me to forbear till Michaeimas 
and he will pay me the Corn, or the Worth 
of it; this is a good Conſideration and 4 
fumpfit. Mich. 1 8 Fac. B. R. Fackſon's Caſe. 
If an Executor or Adminiſtrator of one that 
did owe me Money, in Conſideration thereof, 
and that he hath Aſſets in his Hands, aſſumes 
to pay me ſuch a Day; this is a good Conſide- 
ration to make the Promiſe actionable, eſpe- 
cially if I grant any Forbcarance in it. Bur if 
in the Caſe there be no Debt originally due, or 
the Party hath not Aſſets to pay it, ſome ſay 
no Action will, lie upon the Promiſe. Coo. 9. 
93, 94. But Juſtice Huttom at Sarum's Aſſies, 
21 Jac. held, That the Action will lie, tho? 
there be no Aſſets in his Hands that makes the 
Aſſumphit, eſpecially where he ſaith he hath 
Aſlets, al beit he hath no Aſſets. 2 
And ſo it was held in Barnes Caſe, Paſale, 
9 Jac. B. R. per Curiam. * 

If an Executor owes me Five Pounds for the 
Teſtator, and he. buys of me Six Barrels of 
Beer, and in Conſideration hereof promiſes to 
pay me for both; this is a good Conſideration 
for both, to charge him de Bonis Proprig. Trin. 
37 Eliz. Cook and Wheeler's Cale. But in theſe 
Caſes, the Plaintiff is (it ſeems) to ſhew in the 
Count the Cauſe of the firſt Debt what it was: 
But others hold the contrary. Crook, | 2 Part 
206, 207. Crook 1. 3. 21. The Executor, in 
„ Conſide- 
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Conſideration: that the Plaintiff would ſorbear 
his Debt till Probace ofche Will, promis d Pay- 
ment; this was held good. So if he acknow- 
ledge the Debt due from the Teſtator, and 
pray Forbearance till ſuck a Time, and pro- 
miſeth then to pay it, and the Plaintiff do ſor- 
bear; this was held Actionable whether he 

had Aſſets or not, and that in this Caſe the 
Plaintiff need not to averr he hath Aſſets. 
Bolſtr. 2 Part 278. Crook 2. 47. Crook 1. 82. 

The ſame Law for forbearing a Suit for a 
Legacy. Levinz, 2 Part 3. Davis againſt Ray · 
ner. Yentris, 1 Part 120. Davis againſt Wright. 

A being bound for the Teſtator and forc'd 
ta pay his Debts, the Executor, in Conſidera- 
tion of Forbearance to ſue him, promis d to 
pay him; tho at does not that the Te- 
ſtator had promis d or was oblig d to ſave him 
harmleſs, yet in Equity he ſhould do it, and 
a Suit in Equity is a Suit. Levinx, 1 Part 71. 
Spot againſt Stewenſon. 

Tn Conſideration that the Plaintiff would 
forbear him, ſcil. the Heir, he promiſes to pay; 
not good, becauſe it does not appear that the 
Anceſtor oblig'd himſelf and his Heirs, and:the 
Conſideration is not to forbear generally, but 
to forbear him who does not appear charge- 
able. Levinz, 1 Part 165. Hunt againſt Smain, 
Fentris, 1 Part 159. Barber againſt Fox. 

Aſampſi againſt an Executor; That whereas 
Ea had a judgment againſt the Teſtator, and 

d made à Letter of Attorney to the Plaintiff 


- 0 
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to recover and receive it to his on Uſe: The 
Defendant in Conſideration that the Plaintiff 
would forbear Execution thereupon, promis d 
to pay him. The Conſidtration is good, for 
it ſhall not be intended that the Plaintiff in 
the Judgment would ſue Execution, but it fhall 
be intended that it was aſſignd to the Plaintiſſ 
here in Satisfaction of a Debt. Levins, n 
188. Ruſfel againſt Haddock; 

To forbear to S ſac one *t Alain re, * 2 
Affirmative, and not Similitudinary ; as a De- 
ſcent to one as San and Heir, is Affirma tive 
that he is Heir, a good Conlideration. v. 
1 Part 222. Durst againſt Beck. 

A. indebted to B;. A. writes a Note to M. to 
pay it to B. che Plaintiff, who in Conſidera - 
tion of forbearing him a Fortnight promiſes 
to pay it, no 2  Levinz, 1 Part 
248. Clipſam againſt Morris. Ventrs, 1 Part 9. 
Clipſam againſt Marrs For there was no Trouble 
or Prejudice to the Plaintiff, nor Benefit to the 
Defendant, for the Plaintiff might ſue his Deb 
tor in the mean time; neither is it alledged, 
that the Defendant was indebred to A4. But if 
it had been in Conſideration that the Plaintiff 
would accept of the Defendant for his Debror, 
that might have been good; for that is an im- 
plied Diſclrarge of the other, whom if he had 


ſued, the Defendant might have had an A» 
Fivg, | 


9.6, 
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F. S. was indebted to the Plaintiff for Forty: 
Pounds, and the Deſendant was indebted in 
the like Sum to 7. S. and J. S. did appoint him 
to receive this 40 J. from the Defendant in Sa- 
tisfaction for the Debt due to him from J. S. 
which he ſignifying to the Defendant ; he in 
Confideratione Premiſſorum, and that the Plaintiff 
would forbear him a Quarter of a Year, pro- 
mis'd that he would then pay him. It was 
moy'd in Arreſt of Judgment, That here was 
no ſufficient Conſideration, for it doth not ap- 
pear that the Defendant was Party to this A- 
greement, whereby he ſhould become charge- 
able by the Plaintiff, and then the Forbearance 
is not materal, and in the mean Time he is 
ſuable by J. S. his Creditor ; Sed non allocator : 
For upon the whole Matter here it appears, 
Thar the Defendant agreed to this transferring. 
of the Debt of 7. S. to the Plaintiff, and it 
Vas agreed that he ſhould be diſcharged againſt 
F. S. But in Clipſam's Caſe Prox ante, it did 
not appear that the Defendant was at all. 
indebted to him that ſent the Note. Ventris, 
I Part 153. Olle againſt Dittlefield. $21 
If one promiſes me in Conſideration I will 
forbear the Debt he or another oweth me, a lit- 
tle while, or in Conſideration that I will: a 
lixtle ſtay my Suit I have againſt him, he will 
y me; this is not good. Crook, 1. laſt Pub- 


iſhd, 19. | 1 
If an Adminiſtrator deſires to be forborn 


ſuch a Time, and he will pay the Debt; this 
| is 


Action upon the Caſe. 20g 
is a good Aff Hare, and the Plaintiff ſhall not 
need to ſer forth that he hath Aſſets, for that 
ſhall be intended. But it may be given in E- 
vidence, and if the Defendant hath fully Ad- 
miniſtred, and hath nothing left, he may ſhew 
it, and then he will not be chargeable 619 
90, 92 933 94: 

If one declares, That the Inteſtace was in- 
debted to him a Hundred Pounds, and the 
Adminiſtrator in Conſideration thereof, and 
that the Plaintiff would forbear him for a rea- 
ſonable Time, promis'd to pay it, and it was 
adjudged for the Plaintiff; and that Forbear- 
ance for a reaſonable Time is a good Conſide- 
ration, becauſe the Court may judge of it: But 
that Forbearance Paululum Temporis is not good. 
Trin. 14 Eliz. B. R. Taaghland. and Broughton, Sur- 
vey of the Law, 90, 91. And altho the Cre- 
ditor doth forbear balf a Year after, this will not 
make the Aſſumpfit good. Crook r. laſt Publiſd, 19. 

If the Count be a That where A. was in- 
debted to him Thirty Two Pounds, for which 
he ſued A. and that it was agreed between 
him and A. to ſtay the Suit, and if he paid it 
not before Michaelmas, he ſhould give Security. 
That in this Caſe he need not fſhew how the 
Debt grew due, for the Forbearance, and not 
the Debt, is the Cauſe of Action. But o- 
therwiſe it is where the Teſtator is in Debt, 
and the Executor promiſeth ; for there the 
Debt is the Cauſe of Action. 2. That he 


_ not ſhew-he did ſurceaſe his Suit, be- 
cauſe 
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cauſe the Agreement is Reciprocal. But if the 
be this; That A. in Conſideration that 
the Plaintiff ſhall ſurceaſe his Suit, promiſeth 
to pay the Debt, chere he muſt ſhew that he 
did ſurceaſe. Paſcbe, 14 Jas. B. R. Fullers 
Caſe, Sarvey of the Law, 17 

If one promiſes to me after his Dog has kil 
led my Sheep, That if I will ſorbear to 
tie him, he will recompence me the Firſt of 
May; this is a good Conſideration, and liable 
to Action upon the Promiſe. Crook 1. 81. 
If an Inſant takes up Wares of me, and pro- 
miſes to pay me ſuch a Day, but dicth before 
the Day, and the Executor defires Time to for- 
bear my Suic till ſuch a Day, intending to ſue, 
and he will pay me, ot give me Security ſor 
my Money ; this is aot a good Contract to 
ground an Action upon. But if an Tafant at 
his full Age pramiſes to pay a Debt due in his 
Nan- Age; chis is recoverable of him, or of his 
Executor if he die. Crook 1. 12-7; af Publiſb a. 
Af one be in Debt to me a Hundted P ounds, 
and for the Satisfaction of it delivered me di- 
vers Goods in Specie to the Value of the Debt; 
and after I call upon him for my Money, and 
to ſel] the Goods to do it, and he in Conſide» 
ration I will forbear for a certain Time, aſ- 
ſumes to pay me ſuch a Day; this is a good 
Conſideration. Aajudged. Tebverton, 16444. 
I 4. be indebted tog. Twenty Pounds, and 
C. is indebted to 4. Thirty Pounds, and 4. in 
Satisfaction of the Debt he owech to B. al- 
87933 ; ſigneth 


ſigneth the Debt of Thirty Pounds which C. 
oweth to him, and makes him a Letter of At- 
rorney to (ue in his Name, and A. and B. do 
acquaint C. with this Agreement, and C. pro- 
miſeth to B. in Conſideration that he will fot» 
bear till ſuch a Day, that he will pay him the 
Money; this is not good: As where Execu» 
tots that have not Aſſets, promiſes! to pay a 
Debt of the Teſtator. And, as where I deliver 
Goods to my Servant to deliver over to 7. . 
and J. S. promiſes my Servant, that in Con- 
ſiideration he will deliver them to him, he will 
give him ſo much Money; this is no Conſide- 
ration, except they be deliver d accordingly:; 
for theſe are only Authorities countermandable 
at all Times. uche s Reports, 8. Cook 9. 


Banes's Caſe: =, as lad ©1 51h 
„I will forbear-ro ſue, ſo 


- 


lf che Plaintiff ay 
you will promiſe to pay me, and upon this he 
doch promiſe to pay; in this Caſe he maſt 
forbear it for ever. But if the Dæſendant only 
ſpeaks the Words thus, If you wilt ſorbear to 
ſue, I will promiſe to pay yon; and the Plain; 
tiff agrees and forbears a certain Time, he may 
tue afterwards. "Ower's Rep. 'x.x0s\\ 8 Nd 
A. was bound to B. in Twenty Pounds, and 
afrerwards A. promiſed ro B. that in Conſidera- 
tion the ſaid: A. ſnould not be damnified by 
reaſon of the ſaid Bond, to give the ſaid B. 
Ten Pounds, and upon that Promiſe B;. brought 
an Action of the Caſe, and ſnewed that the 


Defendant was not damnified by reaſon of the 
| ſaid 


2o8 Action upon the Caſe? 
ſaid Bond; and it was adjudged; that the 4: 
Qion was not maintainable, becauſe he did not 
ſhew that he had Releaſed, or otherwiſe diſ- 
charged the Defendant of the Bond. Leonard's 
Mp. FL 2990.42 noi nn 4n m 
If one owes Money to me, and he promiſes; 
that in Conſideration that Iwill agree to give 
further * Money he owes me for Six 
Months, that he will ſecure it to me; this is 
no good Conſidetation, for I may agree to give 
Day, and ſue him after. M. 7 Jac. B. R. 
i If the Son of A. B. be indebted to me on a 
Bond of Eighteen Pounds to be paid at a Day, 
which is not paid, and the Son moves his Fa- 
ther to pay it; the Father, in Conſideration 
that I will give him a longer Day, doth pro- 
miſe to pay it, and I did give him a longer 
Day; this was adjudged in the King's Bench a 
good Conſideration: But .the Judgment was 
reverſed in the Exchequer-Ghamber, becauſe it 
was not good. Crook 1: laſt Publiſb d, 283. 
If one promiſes to me, that in Conſideration 
that Iwill forbear him a Debt he doth owe me, 
for à little Time, (or for 4 ſhort Time, or for 4 
convenient Time) that he will pay it; theſe Con- 
ſiderations, and ſo the Ptomiſes grounded up- 
on them, ate void for Incertainty. Crook 1. 
laſt Publiſh'd, 759. So where the Agreement 
is aliquo Tempore, for ſome Time. Bulſtr. 1 Pari 
92. 14 H. 8. 18, 19, 20. Let ſee the Caſe in 
Crook 1. 175 316. en 1 ne 


r | WY . 
1 N TS 
We | 


p i . 48 * 
* 
© 9 * 
Rs 2 * 
* © 
= * 


Action upon the Cale; 264 

If one. owes me Two Hundred Pounds for a. 
Legacy iven to my Wife, and if I will forbeat 
it, he doth promiſe me to pay me accordin 

to the Rate of Ten Pounds by the Hundred. 


This Promiſe ſeems to be ſomewhat certain, 


and that it is not good. Crook 2. 603. 
Vide Statute 29 Car 2. 4 ainſt Frauds ad Pere 


jaries; That no Action ſhalt be brought to 
charge an Executor ot Adminiſtrato upon any 
Promiſe to anſwer one of his own. 
Eſtate, or upon any Promiſe ts anſwer fof the 
Debt, Default, or Miſcarriage of an othet 
| Perſon, Cc. unleſs the 1 ome Mes 
morandum or Note thereof, were by the Per 
ſon, or ſome other impowerd by him, put in- 
to Writing, ſign'd, Cc. Fran in dran t 1 


Ve ſimauce of 4 Prom iſe... 


11 4. promilez to give to B. as F to 
any of his , tho 4. makes B. his Erecu- 


tor. Hadern 26. Shipſton and Booler, Tae. 


leads i it 1 Te unpſit. f. 


01 kderation. be, har DN 
will pay ſo much Money, be ought not only 
to oe Tender, but alſo; * Wann fot che 
Refuſal. is the I Bun. iſſuable g the Pay- 

ment in Law, and nor the Reader f et After 
Verdict it is good. Syderſn 1. 13. Bal ahd 


Peake: 
og P A Pres 


„ 1 
1 
Py : 


pro implies a Sale) does not lie-withe 


210 Action upon the Cate. 
A Promiſe to a Woman to marry her; if the 
Woman doth not ſay, that ſhe offered her ſelf 
to be married, it is good enough after Verdict: 
Cited in the Caſe of Ball and Peake. Syderfin 
„ 2068 We Bid 1 
Judgment was ſtay'd, for that the Conſidera- 
fon of Forbearance was till he and they ſhould 
ſend ro L. and the Declaration is, That he hath. 
forborn till they, &c. without ſaying, till Che 
70 they]. Syderfin 1. 45. Trickett againſt Maude 


i © 


8 a 8 N | 5 
The Aſwnphe was to warrant all that 7. S. 


owes for Goods deliver'd to him, the Breach 


may be aſſigned as well for Nan-Payment, as 
for not Warranting. Syderfin x. 178. Baxter a- 
gainſt Jackſon, upon a Writ of E rtr. 
A general Indebitatus Aſſumpfit is not good, 
as for Ten Pounds in Conſideratio of a like 
Sum before the Time due, and unpaid, without 
faying how it was due; for it may be due by 
Specialty, and then no Action upon the Caſe 
tes. Syaerfin 1. 182. Coole againſt Samlurne. 
A general Indebilatus Aſſumpfit for Tythes (in 
the Declaration pra Decimg, without ſaying 
Heiter or Yend. which was held good, for 
mplies a Sale) does n- hove ſhew- 
ing a ſpecial Contact; bot after Verdict it 
ſhall be inrended, that there was à ſpecial Con 
tract, becauſe the Jury have found it. Syderfiw"? 
x; 423. Wrigh againt Br, 
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ft was collatcrally agrevd. in the Caſe of 
| Cain againſt Gunſton, Syderfin 1. 22.5. That 
where the Agreement is laid, to pay 2 c. for 
every Tun of [ron that ſhall be deliverd, &r. 
and the Declaration is, That he hath deliver d, 
Cr. one Tun and a half, Cc. the Declaration is 
not good, becauſe it doth not purſue the 43 
greement, and A Verdi for the Plaintiff don 


aid it. 
fer, that if the Plaintiff will pu 


An Aſſumpfit 
abroad her Dain to be inſtructed in On 
Acutem, the Defendant will pay for her Board 
for One Year'; and the Plaintiff declares, That 
ſhe hath put her abroad for I hree Quarters af 
. a Year, and that her Board for that Time comes 
to ſo much, C and good; becauſe if there 
be any Variance concerning the Agreement, if 
is for the Advantage of the Defendant, fci/. to 
y leſs than he ought; for the Eflect is, That 
will pay for her Board not exceeding One 
Year, and if ſhe was there but one Monrli; 
and then the Daughter had died or run away; 
the Defendant ſhall be charged fot it upon this 
een 1. ann Caine againſt Ganz 


t the Plaidtiff 
. to pay the Plainrif ; it ſhall be amend- 
ed after Verdict, in as much as he hath well 
declat d, that the Defendant was indebted to 
him. Hd 1. 306, Bedford 2 Uſinge 
28; 57. 
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112 Actidn upon the Cale. 
Declaration in Caſe, (but not in Debt) that 
one was indebted and found in Arrear ſo mucly 
which he hath not paid, is not good without 
an Aſſampfit ſolvere. Syd:rfin 1. Bedford againſt 
gta, by Twiſden and Wyndham. — 
An Aſſumpfit to give ſo much a Day for 
Horſe- hire, and to return the Horſes by ſuch a 
Day, or to pay Ten Pounds for every Horſe; 
and the Breach was alledged , tliat he kept 
One ſo many Days more, and the other was 
not return d at all,, and not good, becauſe the 
Breach differs from the Aſſumpſit Syaerfin 1. 
440. Wright againſt Fohnſon,. upon. 4 Writ of 
Error. c Rea 4153 wp due 15 
The Conſideration being a general Promiſe; 
ſcil. to ſeal and deliver a+ general Acquittance 
to the Uſe of A. if he alledges that he delivet - 
ed, &c. to B. to the Uſe of A. this is good af- 
tet Verdict, tho B. be a Stranger upon Non 
Aſſumpfit, wherein he denied the Promiſe, but 
not the Performance of the Conſideration 
Here the Conſideration — + ſcil. 
to deliver, &c. he ought to thew the. Acquit- 
tance, whereby it may appear to the Court ta 
be a ſufficient Acquittance, yet good after Ver- 
dict. Crooł 3. 19. Farrer againſt Engliſh, 
For as much as divers Matters and Things 
may be included and compriſed in the Account, 
which is reduced to a Sum certain, the Plaintiff, 
in the Declaration upon Aſumpſit, need not ſhew 
the Particulars for which they accounted. Croek: 
3. 116. Ames againſt Savilh 7 
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Action upon the Cale. 213 
If the Conſideration be executed, the Plain - 
tiff need not ſhew when nor where, becauſe ic 
is but an Inducement to the Action. Riggs and 
Bullingham, cited in Crook 3. 49. 
In Conſideration that he hath mended” his 
Boats, ſcil. upon his Requeſt the Defendant 
promis d to pay as much as he deſery'd ; the 
Declaration is good, without ſhewing whar 
Boats, for the Defendant who requeſted knew 
what Boats he deſir d to be repair d. Crook 3. 
573. Cauvey againſt Alduyn. 7 
Ihe Plaintiff ſhews, That the Deſendant 
was Rector by the Plaintiff's Procurement, up- 
on the Deſendant's promiſe to pay .proinde; 
which cannot be, for he never was Rector, but 
a Perſon utterly diſabled to be a Parſon by this 
Simoniacal Contract. Crook 3. 361. Mackaller 
againſt Todderic. GR 
Aſſampſit, in Conſideration of marrying his 
Daughter S. to give him in Marriage with her 
as much as he gave in Marriage with any o- 


in Fatto, that the Defendant gave in Marriage 
to one E. with his Daughter A. 100 J. and allo ' 
a Bond of 80 J. to pay to the ſaid E. 40l. more 
at Three Months, and after the Father's De- 
ceaſe, if the ſaid A. or any Iſſue of her Body 
were then alive, in Action by the Husband of 
S. againſt the Executor of the Father, ſor not 
giving to him 1004. and alſo the like Bond as 
he gave to E. If the 4ſſumpfit extends to the 
Bond, he ought to averr, that S, or ſome of 
g bs y of SN n Her 


ther of his Daughters; the Plaintiff alledges 


PEN A AX wy p 


* * - 
Nd " 4 
N by 7 Ba * . 


— 4 AS - — 
? 2 — 4 > 8 
o — A "i eu —_ 
" —— — . a? 
ww — — — 
* 0 . 


#14 Action pon the Cafe. 


"IA a — 8 
4 z - 
% 8 
, — 


her Iſſue was alive, and not chat A. and the 


Iſſue of her Body is alive, for that is not ma- 


terial, and Damages being intirely given, Judg- 
ment ought to be for the Defendant. Crook 3, 
186. Cale againſt the Executors of Thory. = 


| Hſſumplit to pay Money upon Requeſt ; the 


general Allegation Sepizs Requifitze, is a ſuffi- 
cjent Allegation, and the bringing of the Acti- 
on is a fu 
385. Vivian againſt Shepping. oh 
Where Non. Afſumpfit is pleaded to a Conſi- 
deration executed, rhe Plaintiff needs only to 
prove the Promiſe; for where the Conſidera- 
tion is Executory, the Defendant may take 


Iſſue, as well for not performing the Conſide- 
ration Executory, as upon the Promiſe. Browyl. 
and Golaib. 8. And where a Man aſſumes to 
pay Money, or do any Thing upon Condition, 

ihe 


he Defendant may take Iffoe upon rhe Condi- 
tion, and needs not plead Non Aſumplit, but if 


he pleads Non Aſſumpfit, then he cancelleth the 
Performance of the Condition; Brownl. and 


„ * . £ 


Goldsb. 10, 11. 


if 


\ » 
: 


cient Requeſt for Money. Crook 3. 
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If one count for. Non Payment of -Money - 

(at the Plaintiff's next coming into Semerſer, 
and that ſuch a Pay he came there, and that 
the Defendant, tho often requeſted, hath not 
paid, Cc. This it ſeems is good, without ſhew- 
ing that he gave Notice when he came into the 

County. Bromnl. and Goldib. 10, 1. 
Aſſumpfit upon three ſeveral Promiſes, the 
Declaration is bad in the Third Promiſe, being 
for Money teceiv'd after the Day of the Pro- 
miſe, and the Dai 


Damages being intire, Judgment 1 
was ſtay'd for the Whole. Levinx, 5 et 2 
335. Noble againſt Haibedud. 4 
Aſſunpſit upon a mutual Promiſe, it ſufficeth 
to allign the Breach generally, that the Defen- 
dant hath not perforn: d his Part without any 
particular Breach, Levink, 3 Patt 319. Keeeb 
againſt Karght 2 5 wil 
Outlawry pleadable in Bar in Aſumpfit upon 
a2 Bill of Exchange for 20 J. as well as in . 
batement; for tho tlie Recovery is to be of 
Damages only which are uncertain, yet the 
Debt is certain and forſeitable by the Out- 
lawry, as a Debt upon à ſimple Contract. Le- 
wvinz, 3 Part 29. Hage againſt Stinne. | 
A Uiſcharge of an A4ſſumpfit on Contract 
-bught to be pleaded; and not given in Evi®= _. 
dence: Levinz, 2 Part 81. Abbot againſt * 
In Conſideration that the Plaintiff would 
ocure himſelf to be made a Knight at the 
Requeſt of the Defendant, the Defendant pro- 
3 P 4 7 mis d 


given 


5 A. dorh aſſume ro B. ro de | 
ty Quarters: of Corn every Year duting their 


116 Attion upon the Cale, 


mis d to pay him 20001. and ſays, that he did 
-procure himſelf to be made a Knight, but dotk 
not ſay at the Nequeſt of the Defendant; the 


Requelt ſnall be intended to be made at the 


Time of the Promiſe, ſcil. that he did then re- 
queſt him to be made a Kniglit, and he would 
give him 2000 l.  Levinz, 2 Part 198, Tripps 
in 'Mand © 2 4h Om, 1 
Neon Culpabilis, is a good Plea and Iſſue in A, 
fumpfit, for it is Treſpaſs upon the Caſe. Levinz, 
1 Part 142. Elrington againſt Doſbant. 
Where there are Two Conſiderations, and 
one is 2 and the other void, the Damages 
thetcupon ſhall be intended to be wholly 
given for the good Conſideration, like to that 


where Words Actionab!e and not Actionable 


are ſpoke at one and the ſame. Time, Cc. Sy- 
gerfin 1. 38. Beſt and Folly, . $ 
i 


ver to him Twen- 


Two Lives, and that B. ſfall pay ta A. for & 
very Quarter Four Shillings; in this Caſe B. 


may have this Action for every Failure, and 


ſhall recover Damages for this Time only, and 
not (as it ſcems) for all the Time forward. Pyer 
183. Cwol 4. 992 i 
H one for good Cauſe promiſes to deliver ta 


me Twenty Quarters of Barley every Lear dure 
ing my Lite; if he fails once, I may have this 
Action, and {o upon every Failure. But here» 


in it would be Wiſdom in the Plaintiff ro de- 
Flare, and to lay down his Damages for all 
1 | „ 
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the Time; for happily he may not have the 
Advantage of a new Action. Crook 505. Tels 
verton 66, 67. Bur in theſe Things, it ſeems 
the Law was otherwiſe taken heretofore, Land 
Benal. 3, 158. Crook 36 22. 

One in Conſideration of Five Shillings pro- 
mis d to do ſuch an Act; or if one gives Ten 
Pounds to pay a Hundred Pounds if the marry 
again; the Damages are given according to 

the Conſideration, and if the Jury be exceſſive, 
dwg 18 be had in Chancery, dan Reports, 


| rp t to purchaſe Land at 7 beſt price 
| he — the Breach was aſſigned that he did 
not purchaſe it ; this is good without Averr - 
ment, that he could purchaſe it. Levine, 
i Part 3. Day againſt Webb. F 

Aſſampl. it to pay (Quantum Meruit foe making 

pair of Hangings,and providing (!atwor Pittas 
PU ellices (Anglice, gilt Skins) he need not ſay whe- 
ther the Hangings were Silk or Tapeſtry, &c. 
becauſe the Action is only for the Making of 
them. 2. Quatuor Pitt as Pellices, is four painted 
Whores, - it ſhould have been Pelles, and there- 
fore the Damages being intire, Judgroeae was 
arreſted, Levinx, 1 Part 204. Ce A. 
gainſt Fulford, 
- Aſſumpſit in Conſideration that he n 
provide Medicines and cure J. S. to pay him 
quantum Meruit, and averrs that he found Me- 
dicines, and alſo in Conſideration that the had 


provided Medicines, and has cured J. S. Gr. 


It 
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It appears upon the whole Matter, that J. S. 
is Eured; for it ſhalt be intended after 9 | 
that it was the ſame Perſon, the lame Diſtem- 
per, and the ſame Cute. For it is uſual. in 4A, 
{umpfits to lay the ſame Cauſe of Action ſeveral 
Ways, and therefore Judg ment for the Plain- 
tiff, tho' it was not avetr 4 in the firſt Aſumpfit 
that he had cur d him, and tho entire Damages 
were given. Lrvinz, 1 Part 280. Lee againſt 
Ednards. Vemris, r Part 44. Le againſt Ea. 
wards g Ib; 

After a . Verdict upon Two Promilas 
and entire Damages, Judgment-was arreſted, 
becauſe ns Cuſtom was laid to warrant the 
'fecond Promiſe upon one of the Bills of Ex- 

inge, and without Cuſtom an Aſſumpſit upon 
2 Bill of Exchange is not mainainadic. Levinx, 
z Fae —_— Brown againſt London, | 
ati Aſſunpf mpfit brought for Money won 
at a 2 call d Hazard; A general Declara- 
tion 1 without letting forth mutual Con- 
ſiderations. Ventris, 2 Part 1 75. Sherborn a 
Bainſt Col bac h. I 
A Miſtake in the Time relating to a Promiſe, 
good after Verdict. r 1 Part 14 Nu. 
ri Cuffuii. 

If a Man names himſelf Esens or Adminir 
ſtrator, and ir appears the Cauſe of Action is 
in his own Right, it mall be well enough, and 
he calling himſelf Executor, &c. is but Surpluſ- 
VFemris, 1 Part 119. Hornſey ene 
tor of J. L againſt . V 4 

10) 


: * 3 7 * ” ö — m 
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Tho' it was not averr d, that the Deſendant 
did not pay the Money to the Teſtator during 
his Life, it is aided by the Verdict. Ventris, 
1 Pan 119. Hornſce) Adminiſtrator of J. L. a- 
gala 1 5 . Nee. 

4 t to deliver a Geldin in ae good 
Plipht as he borrowed. him, and 5 hat 
he did not deliver him at all. A Verdict was 
had for the Plaintiff, yet Judgment was given 
againſt him, becauſe the Breach was not laid 
as the Promiſe is. 'Vemris, 1 Part 64. Wright 
againſt 5 15 | 

22 f, That if he would haſten the Mar- 
riage, and ſhould have a Son within Twelve 
Months then next following, he would give: 
him 100. And ſets forth, That he did 
{bon alter, and had a So within Twelve 
Months aſter the Marriage. Tho it was mov d 
in atreſt of Jud „that the Plaintiff had not 
ſer fortit that he had a Son within the Time, 
for then next following fhall- be referr'd to a 
Day of the Diſcourſe; ye not to the Marriage: 

et the Court was of another Opinion, and gave 
fad udgment for tho Plaintiff. Run 1 ere 


Anne. 


12 


182 


* * . 2 . * 
” y * y 6 a 4 q . F 
= * 4 > as mn 
* the ns . ". Agcompt; | 
- * 


— 


* * 7 4 — * ; TO IRE. * y "OR _— TT *: 22 n ** * | % 2 
* ”- af * 75 , — „ 7 + - * 
[9 4 + * . * * * * v VE Y Y * # — * * 7 12 4 * 
| 9 o er 
j \ ” 5 „ 2 * 9 3 2 * R * wy «% 7 I r by N 
- 4 . © A “ 7 * 1 * Y 
Fg * F "if 
- * * * „ ” 
: „ = 


Action upon N 


4* - ” 
220 
* 
. the 
, * 4 . 
* . * 4 4 8 
— — * 1 yo — oy Wo 5 


Attompt. 


ver „ for what 7 1 it lies a- 
gai inſt a Receiver. 


T les for me againſt B. if 4 delivers Money: 
to B. to pay it to me. Rolls Abr. 116. 4. 6. 
It lies not againſt one as Receiver, if he has 
not receiv d any Money. Ib. 119. H. 1. 
It lies againſt B. if he acknowledges. by 
-Decd that he hath ſo much in his Hands of ilie 
Money of 4. 44. 116. A. 8. 5. 
I Ci be appointed by A. to receive Money 
due to 4, of B. and C. receives it for A. by B. 8 
Appointment, of one that lends it to B. an A- 
| dion of Account can never lie for B. but only 
for A. for it was the Money of 4; and the Pro- 
in him. 1b. 119. H. 4 
A Man deviſeth, that his Executor ſhall ſell- 
bis Land, and deviſeth certain Legacies out of 
| che Money to be receiv d; if the Executor ſells, 
the Legacies may have Actions of Accompt, if 
he will not pay the Legacies. I 116. A. 11. 
If I deliver Money to B. to deliver it to C. 
to my Uſe, if B. gives it to C. an Action of 
Accompt lies not againſt C. for he is not privy 


60 the Ce, bur it lies againſt B. Ib. 118. 
* 
It 
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Action upon Accompt. 22. 

It lies not for B. if one receives Money for | 

the common Profits of him and B. Ib. 118. 

ö 6 lies for the General Receiver, as for a - 
Sherifl againſt his Deputy. . 118. E. 4 5. 


Againſt whom it lies. 
No Body is bound to Account unleſs: by 
Act of Law, as Guardian in Soccage, or by his 
own Act, as 2. Bailiff or Receiver. B. 117. 


. 


8 ; Receipt by himſelf, or other Hands. 


If the Defendant. receives by. the Hands of 
his Wiſe, it is by other Hands, but by. the 
Hands of the Wife of the Plaintiff js not by o- 
cher Hands, but by the Plaintiff himſelf; but 
by the Hands of the Teſtator of the Plaintiff, 
is by other Hands, Rolls Abr. 120. F.1,2,. 
_ y BE a 
* A Man may declare of a Receipt by the 
Hands of the Wife of the Plaintiff, of the De- 
fendant, or of a Stranger, or by the Hands 
. of Two Strangers, bur not by the Hands of 
the Plaintiff, or of the Defendant and a Stran- 
ger, for that requires Two Iſſues. 75, 120. 
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222 Action upon Arcompt. 
an It lies where Covenant lies. 
If A. acknowledgeth by Deed that he hark . 
reccived 1000. of B. to be ventur'd to the Weſt 
Indies, and from thence to England again, and 


covenants to render a due Account thereof up- 
on his Return, an Action of Account lies. Rolls | 


A "Againſt an Infant. 


I lies not againſt an Infant, for he is not of 
Diſcretion to Account. Rolls Abr. 117. B. 3. 


Againſt a Feme- Sole. 
tr lies againſt her as Receiver. Rolls Abr. 1 17. 


4+ 118 5 
Ic lies againſt her as Bailiff, for ſhe may well 
attend the Offices of a Bailiff; I. 117. B. 3. 
Ir. lies not for Default of Privity of the 
Delivery or Receipt. 1 


Te lies for one Jointenant againſt the other 
J-incenant, who hath received for the com- | | 
mon Profit of both; otherwife if he had re · | 
ceiy d it to his own Uſe, for Default of Privity- | 
Rolls Abr. x17, C. 1, 2 Ep 


p F i 
* if 
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If Two have a Ward in Common, and one 
of them takes the whole Profit, an Ad ion of Ac. 
count lies not for the other. . 117. C. 3. 

If one Executor receives all the · Debts of the 
Teſtaror, 'becauſe he hath Power to diſpoſe of 
the whole, and there is not any Privity of Re- 
cept between them, an Action of Wr lies 
a for the other. 7b. 117. C. 4. 

It lies not againſt Executors upon a Receips 
by the Teſtator. 75. 117. D. 2. 

Note, The Statute of Wolminſter, 2 cb. 23. 
ſcil. 13 Ed. x. hath given the Action of Account 
to Executors; 25 Ed. 3. cap. 5. to Executors 
ol Executors.; and 31 Ed 3. cp. 11. to Ad- 


miniſtrators. Cole upon Liu, W * 
Merchant who have Goods in Cam: 
N . 382 


It lies not for one of them againſt the other. 
Rolls Abr. 1 18. E. 2. 


Where a Man ſball be * Ball. 


and not as Receiver. 


If A. delivers Goods to B. to ſell, and he 
3 them accordingly and receives the Money, 
A. ought to charge B. as Bailiff, and not as 
Receiver, for B. ought to be allow'd for his 


Golts... . F. 2, 3. 119. H. 3. 
1 
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224 Action upou Accomp? 
If a Man lets his Mannor rendeting Rene, 
and 'afterwards makes a Bailiff of the ſame 
Mannor, and he receives the Rent, yer he ſhall 
not be charg'd as Bailiff, but as Receiver. 10. 
119. F. 8. But if a Man preſcribes that 2 
Bailiff ought to be found for him, as that there 
is a Borough within his Mannor in which he 
hath a Part of the Market, and a Court of 
Pipowders, &c. and that the Defendant is Bailiff 
of it, and receives the Profits, &c. which are 
certain, yet he may be call'd Bailiff, that be- 
ing the Name which he hath by the Preſcrip- 
tion. Ib. 118. F. 6. 
- A Man may be charged as Bailiff and Receiver 
of many Things in one Action. J. 119. F. 10. 
A Merchant's Factor ought not to be charged 
as Receiver, bur as Bailiff, being to Merchan- 
dize with the Goods, and ſo to have his Ex- 
pences, Allowances and Factorage; but if he be 
charged as Receiver, he may demurr, and if he 
does not, it is cur d by Judgment, quod Com- 
putet by Default; and fo likewiſe if he be charg 
ed as Receiver, without ſaying per que Mains. 
Levins, 2 Part 126. Burdet againſt {hrule, 


Peg; If the Deferhnli ww 
Hare been evet-aceoiintable: 
= his\ Piel Nola Abr. 12 TI L. 7; S 
As if he pleads an Acquitrance from the Pham“ 
demanded. /. 1 2 Un Bur 
the ſea is goο, that che Plaintiff nfs" 
ed by Indenrute. that if rhe Defendan® would 
do ſuch a Thing, the Writ of Accounethouyld- 
be held for naught which the Deſendahſt trath 
done for r Acebunt is releaſed, 75. 
12 WOT on MOaW-6 21:35: 287. arts 
Eis ple be uus 8. whom Money 
| isdelj delves Rover? or to do aHother 
Thing wich it. That he heeh delwer d ir over, 
or doe, c&c. for if he has: he is not adcountable, 
for it Was not deliverd to hum for to render 
an Account, and he is not accountdble hut 
, ſeil. If us hath noralgliver'd*ic 
over, or Ade, &c. Ib. 122. M. 3. % Bt 
he cn hever give che Deli „ot the 
the orher Thing in idence, upon 
Rereiteh plede, Ce.) Neuet his Ne. 
ceives but bto plead iefpetallyy. 
in as much 28 — — b N | 
tional] H, cc. r 
«Tr 7 Plea, that the Plaintiff Rath 
accepted an Thing ing Satisfaction <Proo%- 
and the re dor that is Ohg . 
memm TJ. Mf old ed ion 


2 .— 


Ames * 
count, 


nt 
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count, ig not good in Bar, but is good before 


Audi tos. ++, 123. N. II. & fe 440. As 
tkat che Plaintiſſ hach 
but if that Gift had — 
_— od 2 e uh 


27 


— * that is onhy Ene, . 
1223s . 4.6. 10 177 74 2117 & nne 
2 ian dehvyers Mone) 40 e to de- 
liver te him again, and aſterwards le com- 
mands the Perſon to whom he deliver q it, to 
deliver it to a Sager, hich he did acrotd- 
ingly, yet a his Matter is no good ten in Ber, be- 
caule he was accoungable at firſt. E. nag. M. 5. 
Ic. 18:2 good Plea, that he hath accounted, 
baſdre to the Plaintiff hunſelt ur before Auditors 
aſligned/by the Plaintiſ i 22.2. M. 8. . 
It is a good Plea, that he was under gear 
| che Time of the Receipt. 7b, 42.2. M. 43... 
kisa, Plea, that the Plaigriff.hath.re- 
leaſed to him all Actions, pr all che 
e. chat he 172 by the — 
123 I. 2.“ -bath actepted o 10G 
Bond, ot Fracture ofthe Defapdant for the 500 l. 
— and the Preſit to _—_— — thance, 
ar "daſtzoys; the Duty the Sem 
demanded is as ſtrangly sclaaſed thereby a8 
by 8 Releaſe of Actions, -atherwile if it had 
not been alſo for the Proſit to tome. ſrom thenas. 
tho another Thing begoctpred of for . 
2 & b. 


— 


given. tohim the Meney; 
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hr. 1 NA. 5. 6. But this is n 
— ce 49 Marchandline. nal 
If u 2 ſon Receiver pleaded, i 
— — the Defendant, bang | 
erw received T0: plead Dilakargs 
before. Auditors, that he hath daliver'd pvar, 
—ͤ—— in ia mich as this len praves 


Time of the Recei 
— 4 
— — Fa — 00 5. * ** 

It is a good Plea for a Bailiſſ chatte Fla 
tiff was a Diſſeiſor, and the Miſſtiſet hath re- 
entrad. Ib. £22.45; 33. And dd ix is, That 
the Plaintiff bach let co im the Thing wheren 
eee e a. Leer 


T. 6. 


1 
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neipał Sam; forthe is not to acoount or the 
Profic com coming from thence in the mean Time⸗ 
. GA ert.. 00% If 
A Receber to Merchiantlize ſhall be dif 
charged of che Profit by his: Oath, that he 
could not find an Thing to buy, out of which 
as he believes he could make any Gain. tho 
#95: 0; 1.71-1'He is not bound to buy to loſe 
for: he himfelf ſhall bear the L oſs and hot this 
Nlaintiff. 7b. 114. O. 4. And the Plaintifſiſhail 
not be received co averr againſt uch an. Oatch 
15. 12 „ Ous6. JOU, 74 tt. 701 9/1 9631 Io in 
A Receiver to Merchandize ſhall: bechasg id, 
if 2 1 — — uche a 
Thing. I 6. O. $030! ©: 1% & A: 31 
So my Bailiff alt berchargd]. if: be ſells 
Quartet of Corn for 40 4. where he could have 


ſwſd it for half a Mark. 1b. 1264 O. a1 23 


Heath or — of die Deſendant. 


If Two in it of Account arg adjudged | 
to Account, A one 80 0 Tech Us Ges is ne 
law d, the other that appears —— 
lone; and if hebe charg d by the Account, de 
that is eutlaw daſhall be charg d alſo; and if 


he be diſchatg d by. the Acœunt, he that is 


out law d ſhall be diſcharg's, alſo when he ſues 
eut a Scire Hacias upon a; Charter of Pardon, 
ſor they are adjudged 4 account Joinaly, 4 ibs 
427. A tout. 909 2 E82 A rab 09 b3 
20 *. d (20 bis ak 3; 8 Va 
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